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WEDNESDAY,  MAY  18,  1994 

House  of  Representatives, 
Committee  on  Foreign  Affairs, 

Washington,  DC. 
The  committee  met,  pursuant  to  call,  at  10:00  a.m.  in  room  2172, 
Raybum  House  Office  Building,  Hon.  Lee  H.  Hamilton  (chairman) 
presiding. 

OPENING  STATEMENT  OF  HON.  LEE  H.  HAMILTON 

Chairman  Hamilton.  The  House  Foreign  Affairs  Committee  will 
come  to  order. 

The  first  order  of  business  is  consideration  of  H.R.  3937  which 
the  Chief  of  Staff  will  report. 

Mr.  Van  Dusen.  H.R.  3937,  a  bill  to  provide  authority  to  control 
exports. 

Chairman  Hamilton.  Without  objection,  further  reading  of  the 
bill  will  be  dispensed  with,  printed  in  the  record  in  full,  and  open 
for  amendment. 

The  chair  understands  that  Mr.  Gejdenson  has  an  amendment  in 
the  nature  of  a  substitute. 

Is  that  correct,  Mr.  Gejdenson? 

Mr.  Gejdenson,  Yes,  sir,  Mr.  Chairman. 

Chairman  Hamilton.  The  clerk  will  report  the  amendment. 

Mr.  Van  Dusen.  Amendment  to  the  bill  to  provide  authority  to 
control  exports. 

Chairman  HAMILTON.  Without  objection,  further  reading  of  the 
amendment  is  dispensed  with,  printed  in  the  record  in  full. 

[The  committee  print  appears  in  the  appendix.] 

Chairman  Hamilton.  Without  objection,  the  substitute  will  be 
considered  as  the  original  text  for  purposes  of  the  amendment  and 
will  be  read  bv  section.  Only  amendments  to  the  designated  section 
will  be  in  order,  with  the  exception  of  an  en  bloc  amendment  by 
Mr.  Grejdenson  or  Mr.  Roth  or  both.  Without  objection,  such  en  bloc 
amendments  may  amend  sections  of  the  bill  which  are  not  cur- 
rently open  for  amendment. 

The  Committee  on  Foreign  Affairs  is  considering  today  legisla- 
tion authorizing  the  Export  Administration  Act  which,  of  course,  is 
the  statutory  basis  for  tne  U.S.  dual-use  export  control  system.  The 
current  EAA  expires  June  30.  I  hope  we  can  complete  the  markup 
today  and  report  the  legislation  to  the  floor  next  week  so  that  Con- 
gress can  complete  action  by  the  end  of  June. 

(1) 


There  are  a  lot  of  members  and  staff  that  have  worked  exceed- 
ingly hard  to  bring  us  to  this  point.  I  want  to  especially  commend 
the  efforts  of  Sam  Gejdenson  and  Toby  Roth,  the  chairman  and 
ranking  member,  respectively,  of  the  Subcommittee  on  Economic 
Policy,  Trade,  and  Environment,  in  bringing  this  committee  bill  be- 
fore us  today.  They  have  provided  very  strong  leadership  on  this 
issue  over  a  period  of  years.  We  are  grateful  to  them. 

I  also  want  to  thank  the  committee's  ranking  Republican,  Mr. 
Oilman,  for  his  very  great  cooperation  throughout  the  course  of 
this,  and  Congressmen  Berman  and  Lantos  for  their  valuable  con- 
tributions. 

The  staff,  both  majority  and  minority,  likewise  have  done  excel- 
lent work. 

This  legislation  is  vital  to  America's  security  and  economic  inter- 
ests. Our  cold  war  dual-use  export  control  system  is  out  of  date.  It 
protects  us  from  enemies  that  no  longer  exist  yet  does  not  ade- 
quately contain  new  proliferation  threats.  Technological  advances 
have  outstripped  many  of  our  export  controls.  Unilateral  U.S.  con- 
trols and  cumbersome  licensing  procedures  in  some  cases  burden 
U.S.  exporters  more  than  they  do  foreign  weapons  programs.  In 
short,  the  rise  of  new  proliferation  threats  and  increasing  competi- 
tion for  world  markets  have  raised  the  stakes  for  reform  of  our  ex- 
port control  system. 

We  all  know  that  reform  will  not  be  easy.  We  have  to  balance 
two  objectives  that  some  consider  mutually  exclusive:  the  need  to 
promote  exports  and  the  need  to  control  the  spread  of  dangerous 
weapons.  The  bill  does  a  good  job  of  balancing  these  critical  goals. 
It  links  most  U.S.  controls  more  tightly  to  multilateral  export  con- 
trol regimes  and  narrows  the  scope  of  our  unilateral  controls.  It 
gives  the  President  the  tools  he  needs  to  strengthen  the  multilat- 
eral export  control  regimes  which  are  our  best  hope  for  controlling 
dangerous  weapon  programs.  Without  these  changes,  we  hurt  our 
chances  in  world  markets  without  enhancing  our  security. 

The  bill  streamlines  our  export  licensing  system  by  giving  the  ex- 
ecutive branch  a  tight  deadline  for  application  decisions  while 
avoiding  micromanagement  of  the  decision  process.  It  makes  our 
export  control  system  more  transparent.  Exporters  should  have  as 
much  information  as  possible  about  what  is  controlled,  to  whom, 
and  why. 

The  bill  before  us  today  is  different  from  the  one  reported  by  the 
Subcommittee  on  Economic  Policy,  Trade  and  Environment. 
Changes  have  been  made  in  response  to  concerns  raised  by  the  ad- 
ministration and  by  Members  of  Congress.  Some  of  these  changes 
have  been  incorporated  in  the  draft  before  members.  Other  changes 
have  been  included  in  an  en  bloc  amendment  that  will  be  offered 
today. 

The  administration  still  has  a  number  of  concerns  on  this  bill,  as 
do  several  members.  I  take  these  concerns  very  seriously.  I  expect 
we  can  address  them  before  the  end  of  the  legislative  process.  I 
doubt  we  can  produce  a  bill  that  any  one  of  us  considers  ideal,  but 
I  am  reasonably  confident  we  can  produce  a  bill  that  promotes  our 
security  and  economic  interests  and  that  has  the  support  of  the  ad- 
ministration, the  Congress,  nonproliferation  advocates,  and  U.S.  in- 
dustry. 


I  will  recognize  Mr.  Gilman  for  any  statement  he  likes  to  make. 

Mr.  Oilman.  Thank  you,  Mr.  Chairman. 

I  also  would  like  to  thank  you  as  well  as  the  subcommittee  chair- 
man and  ranking  member  of  the  Subcommittee  on  Economic  Policy, 
Trade  and  Environment,  Mr.  Gejdenson  and  Mr.  Roth,  for  their  co- 
operation in  our  efforts  to  address  some  of  our  concerns  with  the 
legislation  before  us  today. 

This  committee  print  includes  landmark  legislation  overhauling 
our  present  export  control  system  designed  and  conceived  in  the 
cold  war  era.  The  new  system  that  takes  its  place  will  be  designed 
not  only  to  meet  the  needs  of  our  exporters  but  also  to  provide  our 
policymakers  with  a  sound  framework  on  which  to  base  an 
antiproliferation  policy  for  the  coming  decade. 

Mr.  Chairman,  I  am  pleased  that  the  en  bloc  amendment  in- 
cludes some  major  improvements  to  the  bill  in  the  strengthening 
of  the  multilateral  control  regimes,  the  improvement  of  end-use 
monitoring  of  licensed  goods  and  technology,  and  the  adoption  of  a 
much  tougher  unilateral  and  multilateral  policy  toward  the  threat 
of  international  terrorism. 

While  the  bill  is  still  deficient  in  several  respects,  I  am  confident 
those  problems  can  be  overcome  before  it  reaches  the  House  floor, 
and  I  look  forward  to  working  with  the  chair  in  the  process  that 
will  lead  to  the  deletion  of  substantial  modification  in  the  provision 
mandating  the  decontrol  of  encrypted  products. 

Also,  I  am  grateful  for  the  promise  of  support  in  the  development 
of  a  floor  amendment  further  strengthening  the  policy  of  end  use 
monitoring  of  our  dual  use  exports  consistent  with  the  provisions 
the  House  has  previously  adopted  concerning  our  exports  of  defense 
articles  and  services.  It  is  my  expectation  tnat  I  will  support  this 
bill  on  the  House  floor  once  these  modifications  and  amendments 
are  incorporated  in  the  bill,  and  I  thank  the  gentleman  for  yielding. 

Chairman  Hamilton.  The  chair  now  recognizes  the  chairman  of 
the  subcommittee  to  explain  the  committee  substitute.  After  him  I 
will  recognize  the  ranking  member  of  the  subcommittee,  and  after 
Mr.  Roth  has  spoken  we  will  turn  to  the  en  bloc  amendment. 

Mr.  Gejdenson,  the  chairman  of  the  subcommittee. 

STATEMENT  OF  HON.  SAM  GEJDENSON 

Mr.  Gejdenson.  Thank  you,  Mr.  Chairman. 

I  would  like  to  commend  you  for  your  thoughtful  and  supportive 
leadership  on  this  very  difficult,  issue.  Without  that  help,  I  don't 
think  we  would  be  where  we  are  today,  which  is  a  broad  support 
for  this  legislation. 

I  would  also  like  to  express  mv  appreciation  to  you  for  holding 
the  markup  so  that  we  will  be  able  to  meet  the  June  30  deadline 
for  the  reauthorization  of  the  Export  Administration  Act. 

There  are  a  number  of  basic  purposes  of  this  bill.  First,  we  seek 
to  fundamentally  reform  our  export  control  legislation  from  a  cold 
war  approach  to  one  that  is  adapted  to  control  proliferation  of 
weapons  of  mass  destruction.  Second,  we  seek  to  increase  the  effec- 
tiveness of  export  controls  by  emphasizing  multilateralism.  In 
order  to  successfully  control  sensitive  technologies,  the  restrictions 
must  be  multilateral  since  the  technology  exists  in  the  hands  of 
many  nations. 


Third,  we  distinguish  the  treatment  afforded  to  our  friends  and 
that  which  we  give  our  enemies.  We  must  give  highly  preferential 
treatment  to  countries  that  participate  in  export  control  regimes. 
However,  we  must  impose  uniform  serious  restrictions  on  high-tech 
exports  to  terrorist  countries. 

Finally,  we  must  reform  the  export  licensing  process  by  providing 
deadlines  for  licensing  review  and  additional  streamlining.  We  can- 
not allow  mid-level  bureaucrats  to  continue  to  run  amuck.  We  have 
had  companies  in  this  country  wait  for  years  to  get  their  export  li- 
censes while  the  very  same  licenses  could  be  gotten  in  other  West- 
ern democratic  countries  in  a  matter  of  days. 

Let  us  clarify  at  the  outset  that  EAA  restricts  the  sale  of  dual- 
use  equipment  and  technology.  It  does  not  apply  to  the  sale  of 
weapons,  arms  are  covered  under  separate  legislation.  Dual-use 
items  are  commercial  items  that  have  military  applications,  such 
as  computers,  telecommunications  equipment,  and  machine  tools. 

With  your  approval,  Mr.  Chairman,  rather  than  go  through  the 
bill  section-by-section,  I  will  identify  some  of  the  key  provisions. 

An  essential  aspect  of  the  bill  is  to  protect  the  controls  imposed 
pursuant  to  multilateral  export  regimes,  nuclear  missile,  chemical, 
biological,  and  COCOM.  The  bill  requires  that  the  controls  imposed 
which  reflect  the  requirements  of  these  regimes  continue  to  be  ap- 
plied to  U.S.  exporters.  We  have  made  some  changes  in  the  sub- 
committee bill  to  address  the  administration's  concerns.  The  bill 
would  also  impose  some  discipline  on  unilateral  controls. 

Let's  be  clear,  the  President  wants  to  employ  unilateral  controls. 
He  has  the  discretion  to  do  so.  The  bill  establishes  criteria  for  im- 
posing unilateral  controls.  The  President  would  determine  regard- 
ing the  need  for  such  controls,  and  the  controls  would  be  in  effect 
for  up  to  6  months.  The  President  can  extend  unilateral  controls 
beyond  6  months  if  he  is  unable  to  create  multilateral  support  for 
controls.  He  then  reports  to  the  Congress  and  a  joint  resolution  re- 
garding these  controls  would  be  passed. 

As  I  indicated,  the  bill  would  treat  our  friends  and  enemies  dif- 
ferently. The  bill  would  provide  license-free  status  to  members  of 
export  control  regimes  for  items  controlled  by  the  regime,  so  no  li- 
cense would  be  necessary  for  computers  going  to  Great  Britain. 
Therefore,  the  advantage  of  being  a  member  to  the  club  provides 
other  countries  an  incentive  to  join  these  multilateral  regimes. 
These  provisions  would  not  apply  if  inconsistent  with  the  regime 
requirements.  We  have  made  a  number  of  changes  here  to  accom- 
modate the  administration's  concerns. 

As  for  our  enemies,  the  bill  would  prohibit  dual-use  items  from 
going  to  terrorist  countries.  We  do  not  change  the  administration's 
discretion  in  determining  which  countries  are  on  or  off  the  terrorist 
list. 

We  also  have  a  very  tough  generic  nonproliferation  measure.  The 
bill  prohibits  the  export  of  any  item  the  exporter  knows  will  mate- 
rially contribute  to  the  design,  development,  or  manufacture  of 
weapons  of  mass  destruction  or  missiles.  The  bill  cuts  through  the 
treacherous  licensing  bureaucracy  by  requiring  that  all  licenses  be 
processed  within  30  days.  It  gives  the  President  broad  discretion 
regarding  how  to  meet  the  deadline.  It  requires  the  Commerce  De- 
partment to   consult  with   other  departments   and  agencies   pre- 


scribed  by  the  President.  Any  department  or  agencv  disagreeing 
with  the  Commerce  Department  has  a  right  to  appeal  to  the  Presi- 
dent. 

The  bill  also  adds  a  permanent  law  provision  imposing  sanctions 
for  the  improper  sale  of  nuclear  components.  This  provision,  known 
as  the  Glenn  bill,  was  added  in  the  State  Department,  but  that  pro- 
vision sunsets  in  that  legislation.  The  enactment  of  this  bill  will 
make  that  provision  permanent. 

Mr.  Chairman,  I  would  like  to  express  my  appreciation  to  you 
and  your  staff  for  bringing  this  bill  up  for  the  committee's  consider- 
ation. I  would  also  particularly  like  to  thank  Mr.  Roth  as  well  as 
many  other  members  on  both  sides  of  the  aisle  for  the  assistance 
they  have  given  us  in  working  on  this  legislation.  We  have  a  long 
way  to  go.  Mr.  Roth's  energy  and  enthusiasm  and  his  ability  has 
been  critical  in  getting  to  this  stage  of  the  game  and  will  be  critical 
in  the  future  in  getting  this  bill  signed  into  law. 

Even  though  we  have  made  numerous  changes  to  the  bill  that 
came  out  of  the  subcommittee,  I  recognize  the  administration  still 
has  concerns.  While  the  administration  is  not  prepared  to  negotiate 
at  this  time,  I  look  forward  to  working  with  them  closely  ana  coop- 
eratively. They  have  demonstrated  nothing  but  good  faitn  and  a  de- 
sire to  solve  problems  to  reauthorize  this  important  legislation. 

Chairman  Hamilton.  The  chair  recognizes  the  ranking  member 
of  the  subcommittee,  Mr.  Roth. 

STATEMENT  OF  HON.  TOBY  ROTH 

Mr.  Roth.  Thank  you,  Mr.  Chairman,  and  let  me  be  brief,  but 
let  me  say  I  join  in  thanking  you  and  Mr.  Oilman  for  your  strong 
support  for  this  legislation. 

Mr.  Chairman,  at  the  beginning  of  this  Congress  a  year  and  a 
half  ago,  Sam  Gejdenson  and  I  set  up  a  goal,  and  that  goal  was 
to  rewrite  the  EAA,  to  make  fundamental  reforms  and  to  get  those 
reforms  enacted  into  law. 

Today  we  take  a  big  step  toward  that  goal  starting  with  a  pro- 
posal that  I  introduced  along  with  Jim  Oberstar.  Sam  Gejdenson 
and  I  have  worked  with  members  of  our  subcommittee  to  produce 
a  bill  that  won  bipartisan  support.  Our  bill  makes  the  fundamental 
reform  that  we  need.  We  focus  controls  on  where  the  problem  is, 
proliferation.  We  emphasize  a  multilateral  approach  while  provid- 
ing for  emergency  controls  subject  to  congressional  oversight.  Most 
important,  our  bill  helps  our  American  industry  compete  in  today's 
world. 

The  bottom  line  is,  our  bill  increases  American  exports.  It  will 
help  create  thousands  of  new  American  jobs;  it  will  strengthen  our 
national  security.  We  now  have  a  coalition  of  149  high-tecn  compa- 
nies and  associations  supporting  our  bill. 

In  the  week  since  subcommittee  markup,  many  committee  mem- 
bers have  offered  suggestions  to  make  the  bill  even  stronger.  We 
will  incorporate  most  of  those  refinements  today.  Several  other  is- 
sues will  take  a  little  more  work,  but  we  are  committed  to  resolving 
these  issues  before  going  to  the  House  floor.  The  momentum  for 
this  bill  is  growing,  support  is  growing,  and  I  am  confident  that  we 
will  see  this  legislation  enacted  into  law  this  year.  And,  Mr.  Chair- 
man, I  owe  a  deep  debt  of  gratitude  and  thanks  to  the  chairman 


of  this  subcommittee,  Mr.  Gejdenson,  for  his  work,  and  I  also  would 
be  remiss  if  I  didn't  point  out  the  tremendous  work  put  into  this 
by  Ed  Rice  and  John  Scheibel,  and  other  members,  but  especially 
Mr.  Rice  and  Mr.  Scheibel,  and  also  the  people  who  are  out  in  the 
audience  here  today  have  done  a  great  deal  of  work  with  us,  and 
I  and  want  you  to  know  we  appreciate  it  because  without  your  help 
we  couldn't  be  passing  this  legislation,  and  I  thank  you  for  it. 

Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Thank  you,  Mr.  Roth. 

The  Chief  of  Staff  will  designate  the  first  section. 

Mr.  Van  Dusen.  Section  1,  short  title,  this  Act  may  be  cited  as 
the  Omnibus  Export  Administration  Act  of  1994. 

EN  BLOC  ADMENDMENT  OFFERED  BY  MR.  GEJDENSON 

Chairman  Hamilton.  The  chief  of  staff  will  report  the  en  bloc 
amendment. 

Without  objection,  further  reading  of  the  amendment  is  dis- 
pensed with,  the  amendment  is  printed  in  the  record  in  full  and 
open  for  amendment. 

[The  Gejdenson  en  bloc  amendment  follows:] 


En  Bloc  Amendment  To  the  Committee 

Print 
Offered  By  Mr.  Gejdenson 

Page  6,  line  3,  add  the  foDowing  after  the  period: 
"At  the  same  time,  the  need  to  lead  the  international 
community  or  overriding  national  security  or  foreign  pol- 
icy interests  may  justify  unilateral  controls  in  specific 
cases.". 

Insert  a  comma  between  "controlled  countries"  and 
"arid  controlled  end  uses  or  end  users"  each  place  it  ap- 
pears. 

Page  28,  strike  lines  15  through  23  and  insert  the 
following; 

1  (4)   Exception  for  exports  to  certain 

2  COUNTRIES. — (A)  Should  some  of  the  members  of  an 

3  export  control  regime  decide  to  require  licenses  for 

4  the  export  to  other  members  of  the  regime  or  to  co- 

5  operating  countries  of  certain  items  controlled  by  the 

6  regime,  the  United  States  may  require  such  licenses 

7  if— 

8  (i)  the  Secretary  determines  that  a  prepon- 

9  derance  of  the  world's  supply  of  the  items  in- 

10  voh-ed  would  be  subject  to  such  export  license 

1 1  requirements;  or 
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1  (ii)   after  making  a  determination  that  a 

2  preponderance    of  the   world's    supply   of   the 

3  items  involved  would  not  thereby  be  controlled, 

4  the   Secretary,    in  consultation  with  the   Sec- 

5  retary  of  State  and  the  Secretary  of  Defense, 

6  determines  that  the  absence  of  a  requirement  of 

7  export  licenses  for  such  items  to  such  members 

8  of  the  regime  or  cooperating  countries  would 

9  prove  detrimental  to  the  national  security  of  the 

10  United  States. 

11  In  any  case  in  which  the  Secretary  makes  a  deter- 

12  mination  under  clause  (ii),  the  Secretary  shall  pub- 

13  lish   that   determination,    together   with   a   concise 

14  statement  of  its  basis  and  the  estimated  impact  of 

15  the  determination. 

Page  29,  line  15,  strike  "and". 

Page   29,  line  20,  strike  the  period  and  insert  a 
semicolon. 

Page  29,  insert  the  following  after  line  20: 

16  (C)  agreement  to  create  a  secretariat,  for 

17  each  regime  that  seeks  the  prevention  of  the 

1 8  proliferation  of  weapons  of  mass  destruction  or 

19  missiles,   that  would  call  regular  meetings  of 
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1  members  of  the  regime  and  establish  rules  for 

2  the  regime;  and 

3  (D)  agreement  vnthin  each  regime  not  to 

4  render  ineffective  the  denial  of  Ucenses  by  other 

5  regime  members  and  to  estabUsh  procedures  for 

6  the  coordination  and  regular  exchange  of  infor- 

7  mation  about  such  denials. 

Page  29,  insert  the  following  after  line  20  and  redes- 
ignate the  succeeding  paragraph  accordin^y: 

8  (2)  Terrorist  threats  to  regime  mem- 

9      BERS. — 

10  (A)   Presumption   op  denial  for  li- 

1 1  censes. — For  each  existing  export  control  re- 

12  gime  and  for  each  export  control  regime  the 

13  United  States  seeks  to  create,  the  Secretary  of 

14  State,  in  consultation  with  the  Secretary,  shall 

1 5  pursue  negotiations  with  other  members  of  such 

16  regime  to  establish  a  presumption  of  denial  for 

17  licenses  for  exports  that  would  directly  contrib- 

18  ute  to  acts  of  terrorism  directed  at  1  or  more 

19  regime  members. 

20  (B)  Reports  to  congress. — The  Sec- 

21  retary  shall  annually  report  to  the  Conmiittee 

22  on  Foreign  Affairs  of  the  House  of  Representa- 

23  tives  and  the  Committee  on  Banking,  Housing, 
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1  and    Urban    Affairs    of    the    Senate    on    the 

2  progress   made   toward  meeting  the  objectives 

3  set  forth  in  subparagraph  (A). 

Page  58,  line  3,  after  "United  States"  insert  "or  its 
allies,  including  the  prevention  of  acts  of  international 
terrorism". 

Page  63,  line  19,  strike  "1  year"  and  insert  "6 
months". 

Page  66,  strike  line  14  and  all  that  follows  through 
page  67,  line  3,  and  insert  the  following: 

Page  66,  strike  line  14  and  all  that  follows  through 
page  67,  line  3,  and  insert  the  following: 

4  (2)  CoNsroERATiON  OF  EXTENSION. — The  con- 

5  trols   shall   remain   in   effect  unless  the   Congress, 

6  within  60  calendar  days  after  its  receipt  of  the  re- 

7  port  under  paragraph  (1),  enacts  a  joint  resolution 

8  pursuant  to  paragraph  (3)  disapproving  the  exten- 

9  sion  of  the  controls.  Any  controls  remaining  in  effect 

10  shall  continue  for  the  period  specified  in  the  report 

1 1  or  until  terminated  by  the  President,  whichever  oc- 

12  curs  first,  but  in  no  case  longer  than  1  year  after 

13  the  date  on  which  the  controls  would  otherwise  ex- 

14  pire  under  subsection  (a)(3),  unless  the  Congress  by 

15  law  terminates  the  controls.  If  the  Congress,  within 
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1  60  calendar  da\-s  after  the  date  of  its  receipt  of  such 

2  report,  enacts  a  joint  resolution  disappro\'ing  the  ex- 

3  tension  of  such  controls,  then  such  controls  shall 

4  cease  to  be  effective  upon  the  expiration  of  that  60- 

5  day  period. 

Page  67,  line  10,  insert  "not"  after  "ma/'. 

Page  113,  strike  lines  16  through  21  and  redesig- 
nate succeeding  paragraphs,  and  references  thereto,  ac- 
cordingly. 

Page  122,  line  12,  strike  "(1)  Ln  general.—". 

Page  122,  strike  lines  16  through  21. 

Page  136,  line  22,  strike  "Subject"  and  all  that  fol- 
lows through  line  25. 

Page  138,  line  5,  strike  "The"  and  all  that  follows 
through  "(a)(2)."  on  line  7. 

Page  138,  line  15,  add  the  following  after  the  pe- 
riod: "The  Secretary  shall  index  decisions  on  appeals  of 
license  denials.". 

Page  142,  insert  the  following  after  line  19  and  re- 
designate succeeding  subparagraphs,  and  references 
thereto,  accordingly: 
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1  (B)  Any  officer  or  employee  of  the  Office 

2  of  Export  Enforcement  of  the  Department  of 

3  Commerce  who  is  designated  by  the  Secretary 

4  under  paragraph  (2),  and  any  officer  or  em- 

5  ployee  of  the  United  States  Customs  Senice 

6  who  is  designated  by  the  Commissioner  of  Cus- 

7  1  toms  under  paragraph  (2),  may  do  the  following 

8  ^  in  carrying  out  the  enforcement  authority  under 

9  this  title: 

Page  142,  line  20,  strike  "(iii)"  and  insert  "(i)". 

Page  142,  line  24,  strike  "(iv)"  and  insert  "(ii)". 

Page  143,  line  5,  strike  "(v)"  and  insert  "(iii)". 

Page  145,  line  7,  strike  "shall"  and  insert  "may". 

Page  150,  line  19,  strike  "AUTHORITIES  and". 

Page  150,  strike  line  20  and  all  that  follows  through 
page  151,  line  5  and  redesignate  remaining  provisions  in 
the  subsection  accordingly. 

Page  151,  Une  13,  strike  "This"  and  all  that  follows 
through  page  152,  Une  4,  and  insert  the  following: 

10  This  annual  policy  review  shall  include  an  evaluation 

1 1  of  the  benefits  and  costs  of  the  imposition,  exten- 
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1  sion,  or  removal  of  controls  under  this  title.  This  re- 

2  ^^ew  shall  include — 

3  (i)  an  assessment  by  the  Secretary  of  the 

4  economic  consequences  of  the  imposition,  exten- 

5  sion,  or  removal  of  controls  during  the  preced- 

6  ing  12  months,  including  the  impact  on  United 

7  States  exports  or  jobs; 

8  (ii)    an   assessment   by  the   Secretary   of 

9  State  of  the  objectives  of  the  controls  in  effect 

10  during  the  preceding  12  months,  and  the  extent 

1 1  to  which  the  controls  have  served  those  objec- 

12  tives;  and 

1 3  (iii)  an  assessment  by  the  Secretary  of  De- 

14  fense  of  the  impact  that  the  imposition,  exten- 

15  sion,  or  removal  of  controls  during  the  preced- 

16  ing  12  months  has  had  on  United  States  na- 

17  tionai  security. 

Page  153,  line  16,  strike  "and". 

Page  153,  line  18,  strike  the  period  and  insert  "; 
and". 

Page  153,  insert  the  following  after  line  18: 

18  (I)  the  Director  of  the  Arms  Control  and 

19  Disarmament  Agency. 
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Page  157,  line  3,  insert  "the  Export  Administration 
Act  of  1979  or"  after  "under". 

Page  158,  line  1,  strike  ",  upon"  and  all  that  follows 
through  line  11  and  insert  "be  made  available  to  any 
committee  or  subcommittee  of  Congress  of  appropriate 
jurisdiction  upon  the  request  of  the  chairman  or  ranking 
minority  member  of  such  committee  or  subcommittee.". 

Page  158,  line  18,  strike  "Committee"  and  all  that 
follows  through  line  24  and  insert  "full  committee  to 
which  the  information  is  made  available  determines  that 
the  withholding  of  the  information  is  contrary  to  the  na- 
tional interest.". 

Page  166,  lines  9  and  16,  insert  ",  whichever  date 
occurs  first"  after  "items". 

Page  171,  insert  the  following  after  line  2  and  redes- 
ignate the  succeeding  subsections  accordin^y: 

1  (p)  Export  Control  Attaches. — The  Secretary 

2  shall  assign  a  full-time  export  control  attache  to  each  of 

3  those  countries  that — 

4  (1)    pose    the    greatest   threat   to   the   United 

5  States  and  its  allies  with  respect  to  the  proliferation 

6  of  weapons  of  mass  destruction  and  missiles;  and 

7  (2)  receive  exports  pursuant  to  the  largest  num- 

8  ber  of  licenses  issued  under  sections  105  and  106, 
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1  during  the  preceding  2  calendar  years,  as  compared 

2  to  licenses  issued  under  such  sections  for  exports  to 

3  all  countries. 

4  Each  such  attache  shall  gi\'e  priorit}'  to  conducting  post- 

5  shipment  verifications,  prelicense  checks,  and  other  mon- 

6  itoring  of  end  uses  in  the  country  to  which  the  attache 

7  is  assigned. 

Page  174,  lines  1  and  2,  strike  "the  authority  of. 
Page  174,  insert  the  following  after  line  9: 

8  (9)  Each  of  the  assessments  described  in  sec- 

9  tion  114(a)(2)(B). 

Page  176,  line  8,  insert  ",  and  any  successor  entity" 
after  "Controls". 

Page  178,  hne  23,  strike  "and". 

Page  178,  insert  the  following  after  line  23: 

10  (B)  includes  the  transfer  of  the  registra- 

1 1  tion  of  a  satellite  or  operational  control  of  a 

12  satellite  from  a  party  resident  in  the  United 

13  States  to  a  party  resident  in  another  country; 

14  and 

Page  178,  line  24,  strike  "(B)"  and  insert  "(C)".  • 
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Page  179,  lines  8,  9.  and  10,  strike  "specified"  and 
insert  "'certain". 

Page  193,  lines  22  and  23,  strike  "military  or  ter- 
rorist end  use"  and  insert  "an  end  use  described  in  sub- 
paragraph (A)". 

Page  199,  line  3,  strike  ",  upon"  and  all  that  follows 
through  line  12  and  insert  "be  made  available  to  any 
committee  or  subcommittee  of  Congress  of  appropriate 
jurisdiction  upon  the  request  of  the  chairman  or  ranking 
minority'  member  of  such  committee  or  subcommittee.". 

Page  199,  Une  19,  strike  "Committee"  and  all  that 
follows  through  line  23  and  insert  "fuH  committee  to 
which  the  information  is  made  available  determines  that 
the  withholding  of  the  information  is  contrary  to  the  na- 
tional interest.". 

Page  201,  insert  the  following  after  line  13: 

1  (i)  Regulation  op  Export  op  Certain  Commer- 

2  OAL  Communications  Satellites  and  Associated 

3  Eqltpment. — 

4  (1)     Regulation     solely     under     Tms 

5  TITLE. — Notwithstanding  any  other  pro\ision  of  law, 

6  the  export  of  commercial  communications  satellites, 

7  including  any  integral  components  of  such  satellites, 

8  which  are  designed  for  ci^'il  applications,  including 
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1  items  necessan*  to  achieve  the  ultimate  orbit  location 

2  of  such  satellites,  and  associated  ground  and  test 

3  equipment,  when  exported  as  part  of  a  satellite  sys- 

4  tem  for  purposes  of  launch,  shall  be  regulated  under 

5  this  title.  The  Secretary  shall  consult  with  the  Sec- 

6  retary  of  Defense  and  the  Secretary  of  State  to  de- 

7  termine  the  satellites  and  components  to  which  this 

8  paragraph  applies.   The   Secretary,   in  consultation 

9  with  the  Secretary  of  State  and  the  Secretary  of  De- 

10  fense,   shall  prohibit  the   unauthorized  transfer  of 

1 1  missile  equipment,  data,  or  technology'  that  are  com- 

12  ponents  of  any  such  satellite  which  is  authorized  for 

13  export. 

14  (2)  Amendment  to  arms  export  control 

15  ACT. — Section  38(a)  of  the  Anns  Export  Control  Act 

16  (22  U.S.C.  2778(a))  is  amended— 

17  (A)  in  paragraph  (3),  by  striking  "In  exer- 

18  cising  the  authorities"  and  inserting  "Except  as 

19  provided  in  paragraph  (4),  in  exercising  the  au- 

20  thorities":  and 

21  (B)  by  adding  at  the  end  the  following  new 

22  paragraph: 

23  ''(4)  The  export  of  commercial  communications  sat- 

24  ellites,   including  any  integral  components  of  such  sat- 

25  ellites.  which  are  designed  for  civil  applications,  including 
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1  items  neeessan*  to  achieve, the  ultimate  orbit  location  of 

2  such  satellites,  and  associated  ground  and  test  equipment, 

3  when  exported  as  part  of  a  satellite  sj'stem  for  purposes 

4  of  launch,  may  be  regulated  only  by  the  Secretary'  of  Com- 

5  merce  under  the  Export  Act  of  1994,  pursuant  to  section 

6  117(i)(l)ofthatAct.". 

7  (3)    Applicability. — The   amendments   made 

8  by  this  subsection  shall  apply  only  with  respect  to 

9  the  export  of  satellites  on  or  after  the  date  of  the 
10  enactment  of  this  Act. 

Page  201,  add  the  following  after  line  24  and  redes- 
ignate succeeding  sections,  and  references  thereto,  ac- 
cordingly: 

1  1  SEC.  1 19.  SECONDARY  ARAB  BOYCOTT. 

1 2  (a)  Findings. — The  Congress  finds  that — 

13  (1)  certain  countries  maintain  an  economic  boy- 

14  cott  of  Israel,  including  a  secondary  boj^ott  of  com- 

15  panies  that  refuse  to  cooperate  with  the  economic 

16  boycott  of  Israel; 

17  (2)  the  secondary  Arab  boycott  has  caused  eco- 

18  nomic  damage  to  the  countries  that  maintain  the 

19  bovcott  as  well  as  to  Israel; 

20  (3)   the   secondary  Arab  boycott  causes  great 

21  difficulties  for  United  States  firms  that  trade  with 

22  Israel,   depriving  them  of  trade   opportunities  and 
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1  \nolating  internationally  accepted  principles  of  free 

2  trade: 

3  (4)  the  United  States  has  a  longstanding  policy 

4  opposing  the  Arab   League  boycott  of  Israel   and 

5  United  States  law  prohibits  American  firms  from 

6  pro\iding   information   to  Arab   countries   to   dem- 

7  onstrate  compliance  with  the  boycott; 

8  (5)  American  companies  on  the  list  maintained 

9  by  the  Arab  League  of  companies  prohibited  from 

10  doing  business  in  Arab  League  countries  can  be  de- 

1 1  nied  contracts  by  the  Kuwaiti  Government  for  the 

1 2  reconstruction  of  Kuwait  because  they  conduct  busi- 

1 3  ness  with  Israel; 

14  (6)    under    the    leadership    of    the    executive 

15  branch,  the  United  States  has  sent  a  clear,  consist- 

16  ent,    and    unambiguous    message    that    the    Arab 

17  League  boycott  of  companies  that  do  business  with 

18  Israel  is  an  obstacle  to  peace  and  should  be  termi- 

19  nated; 

20  (7)  the  United  States  Trade  Representative,  in 

21  August  1993,  commissioned  the  International  Trade 

22  Commission  to  undertake  a  study  of  the  boycott's 

23  impact  on  United  States  businesses  which  will  pro- 

24  \ide,  for  the  first  time,  a  carefullv  researched  esti- 
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1  mate  of  the  impact  of  the  boycott  on  the  United 

2  States: 

3  (8)  the  executive  branch  has  conducted  an  ac- 

4  tive  diplomatic  campaign  to  com-ince  Arab  League 

5  countries  that  the  time  to  end  the  secondary  Arab 

6  boycott   and   the    economic    discrimination    against 

7  United  States  businesses  is  now; 

8  (9)   under  United  States  leadership,  the  G-7 

9  countries  have  unconditionallv  called  for  an  end  to 

10  the  Arab  bovcott; 

11  (10)  the  President,  the  Vice  President,  the  Sec- 

12  retary  of  State,  the  Secretary  of  Commerce,   and 

13  other  senior  executi\'e  branch  officials  have  assured 

14  the  Congress  that  they  will  speak  forcefully  and  can- 

15  didly,  in  ever\'  forum  which  touches  upon  the  search 

16  for  peace  in  the  Middle  East,  about  the  need  to  end 

1 7  the  secondary  Arab  boycott; 

18  (11)  the  Congress  wishes  to  support  the  efforts 

1 9  of  the  executive  branch  and  to  help  see  the  promises 

20  made  to  date  translated  into  tangible  results; 

21  (12)  the  quarterly  reports  from  the  Office  of 

22  Anti-Boycott  Compliance  of  the  Department  of  Com- 

23  merce  show  no  loosening  in  enforcement  by  Arab 

24  League  countries  of  the  secondary  Arab  boycott;  and 
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1  (13)  the  recent  statements  made  by  Arab  lead- 

2  ers  indicating  that  the  secondan-  Arab  boycott  is  no 

3  longer  being  enforced  must  be  translated  into  action, 

4  as  measured  by  quarterly  reports  from  the  Office  of 

5  Anti-Boycott  Compliance  of  the  Department  of  Com- 

6  merce. 

7  (b)  Sense  of  Congress. — 

8  (1)  Ending  secondary  boycott. — It  is  the 

9  sense  of  the  Congress  that  the  countries  of  the  Arab 

10  League  should  end  the  secondary  Arab  boycott. 

11  (2)  Actions  to  end  secondary  boycott. — 

1 2  The  United  States  will  consider  the  secondary  Arab 

1 3  boycott  to  have  ended  when — 

14  (A)  the  Arab  League  issues  a  public  pro- 

15  nouncement  that  the  Arab  League  has  ended 

16  the  secondary  Arab  boycott; 

17  (B)  all  activities  carried  out  by  the  Central 

18  Office  for  the  Boycott  of  Israel  in  support  of 

19  the  secondary  Arab  boycott  have  been  termi- 

20  nated: 

21  (C)  the  Arab  League  and  the  individual 

22  countries  that  are  members  of  the  Arab  League 

23  have  terminated  the  practice  of  barring  United 

24  States  persons  and  foreign  companies  that  do 

25  not  comply  with  the  secondary  Arab  boycott 
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1  from   doing  business   with   countries   that   are 

2  members  of  the  Arab   League,   and  have  de- 

3  Glared  null  and  void  any  existing  list  of  such 
■*  barred  persons  and  companies;  and 

5  (D)  the  Arab  League,  and  the  indi\idual 

6  countries  that  are  the  members  of  the  Arab 

7  League,  have  ceased  requesting  United  States 

8  persons  from  taking  actions  prohibited  under 

9  section  108(a). 

10  (c)  Definition. — For  purposes  of  this  section,  the 

1 1  term  "secondary-  Arab  boycott"  means  the  refusal  to  do 

12  business  with  persons  who  do  not  comply  with  requests 

13  to  take  any  action  prohibited  under  section  108(a)  with 

14  respect  to  Israel. 

Page  202,  msert  the  following  after  line  2  and  redes- 
ignate the  succeeding  paragraphs  accordingly: 

15  (1)  Section  38  of  the  Arms  Export  Control  Act 

16  (22  U.S.C.  2778)  is  amended— 

17  (A)  in  subsection  (e) — 

18  (i)    in  the   first  sentence  by  striking 

19  "subsections    (c)"    and    all    that    follows 

20  through  "12  of  such  Act"  and  inserting 

21  "subsections  (b),  (c),  (d)  and  (e)  of  section 

22  110  of  the  Export  Act  of  1994,  by  sub- 

23  sections  (a)  and  (b)  of  section  113  of  such 
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1  Act.  and  by  section  114(g)  of  such  Act"; 

2  and 

3  (ii)  in  the  third  sentence  by  striking 

4  "11(c)  of  the  Export  Administration  Act  of 

5  1979"  and  inserting  "110(c)  of  the  Export 

6  Act  of  1994";  and 

7  (B)    in   subsection    (g)(1)(A)    by   striking 

8  clause  (ii)  and  inserting  the  following: 

9  "(ii)    section   110   of  the   Export  Act   of 

10  1994,". 

11  (2)  Section  39A(c)  of  the  Arms  Export  Control 

12  Act,  as  added  by  the  Foreign  Relations  Authoriza- 

13  tion  Act,  Fiscal  Years  1994  and  1995,  is  amended — 

14  (A)  by  striking  "(c),"  and  all  that  follows 

15  through  "12(a)"  and  inserting  "(c),  (d),  and  (e) 

16  of  section  110,  section  112(c),  and  subsections 

17  (a)  and  (b)  of  section  113,  of  the  Ekport  Act 

18  of  1994";  and 

19  (B)    by    striking    "11(c)"    and    inserting 

20  "110(c)". 

21  (3)  Section  40 (k)  of  the  Arms  Export  Control 

22  Act  (22  U.S.C.  2780(k))  is  amended— 

23  (A)  by  striking  "11(c),  11(e),  11(g),  and 

24  12(a)    of   the    Export   Administration   Act    of 
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1  1979"    and    inserting    ••110(b),    110(c),    and 

2  110(e)  of  the  Export  Act  of  1994";  and 

3  (B)    by    striking    "11(c)"    and    inserting 

4  "110(c)". 

Page  202,  insert  the  following  after  after  line  10 
and  redesignate  the  succeeding  paragraphs  aecordin^y: 

5  (5)  Section  73 A  of  the  Arms  Export  Control 

6  Act,  as  added  by  the  Foreign  Relations  Authoriza- 

7  tion  Act,  Fiscal  Years  1994  and  1995,  is  amended 

8  by  striking  "a  MTCR  adherent"  and  inserting  "an 

9  MTCR  adherent". 

Page  203,  insert  the  following  after  line  10: 

10  (d)  Other  Provisions  op  Law. — 

11  (1)   Section  5(b)(4)   of  the  Trading  with  the 

12  Enemy  Act   (12    U.S.C.    95a(4);    50   U.S.C.   App. 

13  5(b)(4))  is  amended  by  striking  "5  of  the  Export 

14  Administration  Act  of  1979,  or  under  section  6"  and 

15  inserting  "105  of  the  Export  Act  of  1994,  or  under 

16  section  106". 

17  (2)    Section    16(a)    of  the   Trading   with   the 

18  Enemy  Act  (50  U.S.C.  App.  16(a))  is  amended  by 

19  striking  "participants"  and  inserting  "participates". 
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1  (3)  Section  502B(a)(2)  of  the  Foreign  Assist- 

2  ance  Act  of  1961  (22  U.S.C.  2304(a)(2))  is  amend- 

3  ed  in  the  second  sentence — 

4  (A)    by   striking   "Export   Administration 

5  Act  of  1979"  the  first  place  it  appears  and  in- 

6  serting  "Export  Act  of  1994";  and 

7  (B)   by  striking   "Administration  Act   of 

8  1979)"  and  inserting  "Act  of  1994)". 

9  (4) (A)  Section  140(a)(2)  of  the  Foreign  Rela- 

10  tions   Authorization  Act,    Fiscal  Years    1988    and 

1 1  1969  (22  U.S.C.  2656f(a)(2))  is  amended  by  strik- 

12  ing  "6(j)  of  the  Export  Administration  Act  of  1979" 

13  and  inserting  "106(i)  of  the  Export  Act  of  1994". 

14  (B)   For  purposes  of  the  report  required  by 

15  March  31,  1995,  under  section  140(a)  of  the  For- 

16  eign  Relations  Authorization  Act,  Fiscal  Years  1988 

17  and  1989,  the  reference  in  paragraph  (2)  of  such 

18  section  to  "section   106(i)   of  the  Export  Act  of 

19  1994"  shall  be  deemed  to  refer  to  "section  6(j)  of 

20  the  Export  Administration  Act  of  1979  or  section 

21  106(i)  of  the  Export  Act  of  1994". 

22  (5)  Section  40(e)(1)  of  the  State  Department 

23  Basic     Authorities     Act     of     1956     (22     U.S.C. 

24  2712(e)(1))  is  amended  by  striking  "6(j)(l)  of  the 
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1  Export  Administration  Act  of  1979"  and  inserting 

2  '•106(i)(l)  of  the  Export  Act  of  1994". 

3  (6)  Section  110  of  the  International  Security 

4  and    Development    Cooperation   Act    of    1980    (22 

5  U.S.C.  2778a)  is  amended  by  striking  "Administra- 

6  tion  Act  of  1979"  and  inserting  "Act  of  1994". 

7  (7)  Section  205(d)(4)  of  the  State  Department 

8  Basic     Authorities     Act     of     1956     (22     U.S.C. 

9  4305(d)(4))  is  amended  by  striking  "6(j)  of  the  Ex- 

10  port  Administration  Act   of   1979"    and   inserting 

1 1  "106(i)  of  the  Export  Act  of  1994". 

12  (8)    Section    203(b)(3)    of    the    International 

13  Emergency    Economic    Powers    Act     (50    U.S.C. 

14  1702(b)(3))  is  amended  by  striking  "5  of  the  Export 

15  Administration  Act  of  1979,  or  under  section  6"  and 

16  inserting  "105  of  the  Export  Act  of  1994,  or  under 

17  section  106". 

18  (e)  Sa\1NGS  Promsion. — In  the  case  of  any  amend- 

1 9  ment  made  by  this  section  to  a  pro\'ision  of  law  by  striking 

20  a  reference  to  section  6(j)  of  the  Export  Administration 

21  Act  of  1979  and  substituting  a  reference  to  section  106 (i) 

22  of  this  Act,  any  determination,  with  respect  to  a  govem- 

23  ment  under  section  6(j)  of  the  Export  Administration  Act 

24  of  1979,  that  is  in  effect  at  the  time  this  Act  takes  effect 

25  shall,  for  purposes  of  such  pro\ision,  be  deemed  to  be 
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1  made  under  section  106(i)  of  this  Act  until  superseded  by 

2  a  determination  under  such  section  106(i). 

Page  243,  line  19,  strike  "ton"  and  insert  "pound". 

Insert  the  following  as  section  111: 

3  SEC.  111.  CONTROLUNG  PROLIFERATION  ACTIVITY. 

4  (a)  Establishment  op  Proliferation  Lists. — 

5  (1)  Estabushment  op  chemical  and  bio- 

6  logical  weapons  control  ust. — 

7  (A)  In  general. — The  Secretary,  in  con- 

8  sultation  with  the  Secretaiy  of  State,  the  Sec- 

9  retary  of  Defense,  and  the  heads  of  other  ap- 

10  propriate  departments  and  agencies,  shall  es- 

1 1  tablish  and  maintain  a  list  of  commodities  and 

12  technology,  which  shall  include  those  commod- 

13  ities  and  technology  controlled  pursuant  to  mul- 

14  tilateral  export  control  regimes  such  as  the  Aus- 

15  traJia  Group,  that  would  directfy  and  substan- 

16  tially  assist  a  foreign  government,  group,  entity, 

1 7  or  project  in  acquiring  the  capabiUty  to  develop, 

18  produce,  stockpile,  Or  deliver  chemical  or  bio- 

19  logical  weapons,  the  licensing  of  which  would  be 

20  effecti\'e  in  barring  the  acquisition  or  enhance- 

21  ment  of  such  capability. 

22  (B)   Reqltrement  for  validated   li- 

23  censes. — Subject  to  the  pro\isions  of  this  title, 
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1  the  Seeretan^  shall  require  a  vaiidated  Ucense 

2  for  any  export  of  commodities  or  technology  on 

3  the  Ust  estabUshed  under  subparagraph  (A)  to 

4  anv  country  of  concern. 

5  (C)    Country   of   concern. — For   pur- 

6  poses  of  subparagraph  (B),  the  term  "country 

7  of  concern"  means  any  country  other  than — 

8  (i)  a  country  with  whose  government 

9  the  United  States  has  entered  into  a  bilat- 

10  eral  or  multilateral  arrangement  for  the 

1 1  control   of  commodities  or  technology  on 

12  the   list   established   under   subparagraph 

13  (A);  and 

14  (ii)  such  other  countries  as  the  Sec- 

15  retary  of  State,  in  consultation  with  the 

16  Secretary  and  the   Secretary  of  Defense, 

17  shall   designate   consistent  with  the   pur- 

1 8  poses  of  this  section. 

19  (2)  ESTABUSHMENT  OF  MISSILE  TECHNOLOGY 

20  CONTROL  UST. — 

21  (A)  The  Secretary,  in  consultation  with  the 

22  Secretary  of  State,  the  Secretary  of  Defense, 

23  and  the  heads  of  other  appropriate  departments 

24  and  agencies — 
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1  (i)  shall  establish  and  maintain  a  list 

2  of  all  dual  use  commodities  and  technology 

3  on  the  MTCR  Annex;  and 

4  (ii)  may  include  on  that  list  any  eom- 

5  modities  or  technology  that  would  provide 

6  a  direct  and  significant  impact  on  the  de- 

7  velopment  of  missile  delivery  systems. 

8  (B)  Requirement  op  individual  vali- 

9  DATED  LICENSES. — Subject  to  the  provisions  of 

10  this  title,  the  Secretary  shall  require  an  individ- 

1 1  ual  validated  Ucense  for — 

1 2  (i)  any  export  of  commodities  or  tech- 

13  nology  on  the  list  established  under  sub- 

14  paragraph  (A)  to  any  country;  and 

15  (ii)  any  export  of  commodities  or  tech- 

16  nology  that  the  exporter  knows  is  destined 

17  for  a  project  or  facility  for  the  design,  de- 

18  velopment,  or  manufacture  of  a  missile  in 

19  a  country  that  is  not  an  MTCR  adherent. 

20  (C)  Policy  of  denial  op  ucenses. — (i) 

21  Licenses   under   subparagraph    (B)    should   in 

22  general  be  denied  if  the  ultimate  consignee  of 

23  the  commodities  or  technology  is  a  facility  in  a 

24  country  that  is  not  an  MTCR  adherent  and  the 

25  facility  is  designed  to  develop  or  build  missiles. 
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1  (ii)  Licenses  under  subparagraph  (B)  shall 

2  be  denied  if  the  ultimate  consignee  of  the  com- 

3  modities  or  technology  is  a  facility  in  a  country 

4  the  government  of  which  has  been  determined 

5  under  section  106(i)(l)  to  have  repeatedly  pro- 

6  \ided  support  for  acts  of  international  terror- 

7  ism. 

8  (D)   Definition. — For  purposes  of  this 

9  paragraph,  the  term  "MTCR  adherent"  means 

10  a  country  that  participates  in  the  MTCR  or 

1 1  that,  pursuant  to  an  international  understand- 

12  ing  to  which  the  United  States  is  a  party,  con- 

13  trols  MTCR  equipment  or  technology  in  accord- 

14  ance  with  the  criteria  and  standards  set  forth 

15  in  the  MTCR. 

16  (b)  Arms  Export  Control  Act, — 

17  (1)    Chemical    and    biological    weapons 

18  list. — Section  81  of  the  Arms  Export  Control  Act 

19  (22  U.S.C.  2798)  is  amended  to  read  as  follows: 

20  "SEC.  81.  establishment  of  chemical  and  biological 

2 1  weapons  control  ust 

22  "(a)  Ln  General.— The  Secretary  of  State,  in  con- 

23  sultation  with  the  Secretary  of  Defense,  and  the  heads  of 

24  other  appropriate  departments  and  agencies,  shall  estab- 

25  lish  and  maintain,  as  part  of  the  United  States  Munitions 
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1  List,  a  list  of  items,  wliieh  shall  include  those  items  eon- 

2  trolled  pursuant  to  multilateral  export  control  regimes, 

3  such  as  the  Australia  Group — 

4  "(1)  that  would  directly  and  substantially  assist 

5  a  foreign  government,  group,  entity,  or  project  in  ac- 

6  quiring  the  capability  to  develop,  produce,  stockpile, 

7  or  deliver  chemical  or  biological  weapons; 

8  "(2)  the  licensing  of  which  would  be  effective  in 

9  barring  the  acquisition  or  enhancement  of  such  ca- 

10  pability;  and 

11  "(3)  the  export  of  which  is  not  subject  to  con- 

12  trol  under  section  111(a)(1)  of  the  E2q)ort  Act  of 

13  1994. 

14  "(b)  Requirement  for  Validated  Licenses. — 

15  The  Secretary  of  State  shall  require  a  validated  license 

16  for  any  export  of  items  on  the  list  established  under  sub- 

17  section  (a). 

18  "(c)  Definitions. — ^For  purposes  of  this  section,  the 

19  terms  'multilateral  export  control  regime'  and  'Australia 

20  Group'  have  the  meanings  given  those  terms  in  section 

21  116  ofthe  Export  Act  of  1994.". 

22  (2)   Missile  technology  control  list. — 

23  Section  71   of  the  Arms  Export  Control  Act   (22 

24  U.S.C.  2797)  is  amended  to  read  as  follows: 
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1  "SEC.  71.  LICENSING. 

2  ''(a)   Establishment   of   Missile   Technology 

3  Control  List. — The  Secretary  of  State,  in  consultation 

4  with  the  Secretary  of  Defense  and  the  heads  of  other  ap- 

5  propriate  departments  and  agencies,  shall  establish  and 

6  maintain  a  list  of  all  items,  which  shall  include  those  items 

7  listed  on  the  MTCR  Annex,  that  would  provide  a  direct 

8  and  significant  impact  on  the  development  of  missile  deliv- 

9  erj"-  sj-stems  and  the  export  of  which  is  not  subject  to  con- 

10  trol  under  section  111(a)(2)  of  the  Export  Act  of  1994. 

1 1  "(b)  Requirement  op  Valtoated  Licenses. — The 

1 2  Secretary  shall  require  a  v-alidated  license  for — 

13  "(1)  any  export  of  items  on  the  list  established 

14  under  subsection  (a)  to  any  country;  and 

15  "(2)    any   export   of  items   that  the   exporter 

16  knows  is  destined  for  a  project  or  feujility  for  the  de- 

17  sign,  development,  or  manufacture  of  a  missile  in  a 

18  country  that  is  not  an  MTCR  adherent. 

19  "(c)  PoucY  OP  Denlvl  op  Licenses. — 

20  "(1)  Exports  to  other  than  mtcr  adher- 

21  ENTS. — Licenses  under  subsection  (b)  shall  be  de- 

22  nied  if  the  ultimate  consignee  of  the  items  is  a  facil- 

23  ity  in  a  country  that  is  not  an  MTCR  adherent  and 

24  the  facility  is  designed  to  develop  or  build  missiles. 

25  "(2)  Exports  to  terrorist  countries. — ^Li- 

26  censes  under  subsection  (b)  shall  be  denied  if  the  ul- 
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1  timate  consignee  of  the  items  is  a  facility  in  a  coun- 

2  trv  the  govemment  of  which  has  been  determined 

3  under  section  106(i)(l)  of  the  Export  Act  of  1994 

4  to  have  repeatedly  pro\ided  support  for  acts  of  inter- 

5  national  terrorism.". 

6  (c)  Sanctions  for  Activities  Supporting  the 

7  Proliferation  of  Chemical  and  Biological  Weap- 

8  ONS  AND  Missiles. — 

9  (1)    Violations   by    united    states    per- 

10  sons. — (A)  If  the  President  determines  that  a  Unit- 

1 1  ed  States  person,  on  or  after  the  date  of  the  enact- 

1 2  ment  of  this  Act,  with  requisite  knowledge — 

1 3  (i)  exports  or  transfers — 

14  (I)   any  item  on  the  list  established 

15  under  subsection  (a)(1)  or  (a)(2),  or 

16  (11)  any  item  on  the  list  established 

17  under  section  71(aO  or  81(a)  of  the  Arms 

1 8  Export  Control  Act, 

19  in  violation  of  United  States  law, 

20  (ii)  conspires  to  or  attempts  to  engage  in 

2 1  such  export  or  transfer,  or 

22  (iii)  facihtates  such  export  or  transfer  by 

23  any  other  person. 
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1  then  the  President  shall  impose,  for  a  period  of  2 

2  years,  the  sanctions  described  in  subparagraph  (B) 

3  on  the  entities  described  in  paragraph  (3). 

4  (B)  The  sanctions  referred  to  in  subparagraph 

5  (A)  are  the  following: 

6  (i)  All  export  licenses  under  this  title  for 

7  items  controlled  under  section  105,  or  for  items 

8  controlled  under  section  106  that  meet  the  re- 

9  quirements  of  section  105(a)(1)(A)  or  (B),  and 

10  all  export  licenses  under  the  Arms  Export  Con- 

11  trol  Act  for  items  on  the  United  States  Muni- 

12  tions  List,  shall  be  denied  to  the  sanctioned  en- 

13  tity. 

14  (ii)  The  United  States  (rovemment  shall 

15  not  procure,  or  enter  into  any  contract  for  the 

16  procurement    of,    any    services,    commodities, 

17  technology,  or  other  products  from  or  produced 

18  by  the  sanctioned  entity. 

19  (C)  In  the  case  of  a  determination  made  under 

20  subparagraph  (A),  the  President  may  pursue  any 

21  penalty  provided  in  section  38(c)  of  the  Arms  Ex- 

22  port  Control  Act. 

23  (2)  Violations  by  foreign  persons. — (A)  If 

24  the  President  determines  that  a  foreign  person,  on 

25  or  after  the  date  of  the  enactment  of  this  Act,  with 
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1  requisite  knowledge  contributed  to  the  efforts  of  any 

2  government,  group,  entity',  or  project  to  use,  design, 

3  develop,    produce,    stockpile,    or    otherwise    axjquire 

4  chemical  or  biological  weapons  or  missiles — 

5  (i)  through  the  export  or  transfer  of — 

6  (I)   any  item  on  the  MTCR  Annex, 

7  whether  or  not  of  United  States  origin,  or 

8  (n)  any  item  on  the  list  established 

9  under  subsection  (a)(1)  or  section  81(a)  of 

10  the  Arms  Export  Control  Act,  whether  or 

1 1  not  of  United  States  origin, 

12  (ii)  by  conspiring  or  attempting  to  engage 

13  in  such  export  or  transfer  or, 

14  (iii)  by  facilitating  any  export  or  transfer 

15  described  in  clause  (i)  by  any  other  person, 

16  then  the  President  shall  impose,  for  a  period  of  2 

17  years,  the  sanctions  described  in  subparagraph  (B) 

18  on  the  entities  described  in  paragraph  (3). 

19  (B)  The  sanctions  referred  to  in  subparagraph 

20  (A)  are  the  following: 

21  (i)  All  export  licenses  under  this  title  for 

22  items  controlled  under  section   105,   or  items 

23  controlled  under  section  106  that  meet  the  re- 

24  quirements  of  section  105(a)(1)(A)  or  (B),  and 

25  all  export  licenses  under  the  Arms  Export  Con- 
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1  trol  Act  for  items  on  the  United  States  Muni- 

2  tions  List,  shjill  be  denied  to  the  sanctioned  en- 

3  tit\'. 

4  (iii)  Imports  of  all  products  from  or  pro- 

5  duced  by  the  sanctioned  entity  shall  be  prohib- 

6  ited. 

7  (ii)  The  United  States  Grovemment  shall 

8  not  procure,  or  enter  into  any  contract  for  the 

9  procurement    of,    any    services,    commodities, 

10  technology,  or  other  products  from  or  produced 

1 1  by  the  sanctioned  entity. 

12  (3)  Entities  against  which  sanctions  are 

13  IMPOSED. — The    President    shall    impose    sanctions 

14  under  paragraphs  (1)  and  (2)  on — 

15  (A)  the  person  that  committed  the  conduct 

16  that  is  the  subject  of  the  determination  giving 

17  rise  to  the  sanctions; 

18  (B)  any  successor  of  a  person  or  entity  de- 

19  scribed  in  subparagraph  (A); 

20  (C)  any  foreign  person  or  United  States 

21  person  that  is  a  parent  or  subsidiary  of  a  per- 

22  son  or  entity  described  in  subparagraph  (A),  if 

23  that  parent  or  subsidiary  with  requisite  knowl- 

24  edge  assisted  in  the  acti\ities  which  are  the 

25  basis  of  that  determination:  and 
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1  (D)   any  foreign  person  or  United  States 

2  person  that  is  an  affiliate  of  a  person  or  entity 

3  described  in  subparagraph  (A),  if  that  affiliate 

4  with  requisite  knowledge  assisted  in  the  acti\'i- 

5  ties  which  were  the  basis  of  that  determination 

6  and  if  that  affiliate  is  controlled  in  fact  by  that 

7  person  or  entity. 

8  For  purposes  of  this  section,  any  person  or  entity 

9  described  in  subparagraph   (A),   (B),    (C),   or   (D) 

10  shall  be  referred  to  as  a  "sanctioned  entity". 

11  (4)  Exemption  of  certain  exports  from 

12  SANCTIONS. — The      requirement       in       paragraph 

13  (l)(B)(i)  and  (2)(B)(i)  that  licenses  to  export  items 

14  controlled  under  section  105  or  106  be  denied  shall 

15  not  apply  to  items  which  require  individual  validated 

1 6  licenses  solely  by  virtue  of  the  imposition  of  controls 

17  under  the  Enhanced  Proliferation  Control  Initiative 

18  regulations  set  forth  in  section  778.7(e)  of  title  15, 

19  Code  of  Federal  Regulations. 

20  (5)  Exemption  for  mtcr  adherents. — 

21  (A)  Exemption. — ^Paragraphs  (1)  and  (2) 

22  do   not  apply  with  respect  to   any  export  or 

23  transfer — 

24  (i)  that  is  authorized  by  the  laws  of 

25  an  MTCR  adherent,  if  such  authorization 
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1  is   not   obtained  by   misrepresentation   or 

2  fraud;  or 

3  (ii)  to  an  end  user  in  a  country  that 

4  is  an  MTCR  adherent. 

5  (B)   Definition. — For  purposes  of  this 

6  paragraph,  the  term  "MTCR  adherent"  has  the 

7  meaning     given     that     term     in     subsection 

8  (a)(2)(D). 

9  (6)   Consultation  with  and  actions   by 

10  foreign  government  of  jurisdiction. — 

11  (A)    Consultations. — ^If   the    President 

12  makes  a  determination  described  in  paragraph 

13  (2)  with  respect  to  a  foreign  person,  the  Con- 

14  gress  urges  the  President  to  initiate  consulta- 

15  tions  immediately  with  the  government  with  pri- 

16  mary  jurisdiction  over  that  foreign  person  with 

17  respect  to  the  imposition  of  sanctions  pursuant 

18  to  this  section. 

19  (B)  Actions  by  government  of  juris- 

20  diction. — In  order  to  pursue  such  consulta- 

21  tions  with  that  government,  the  President  may 

22  delay  imposition  of  sanctions  pursuant  to  this 

23  subsection  for  up  to  90  days.  Following  these 

24  consultations,  the  President  shall  impose  sanc- 

25  tions  unless  the  President  determines  and  cer- 
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1  tifies  to  the  Congress  that  that  government  has 

2  taken  specific  and  effective  actions,   including 

3  appropriate  penalties,  to  terminate  the  involve- 

4  ment  of  the  foreign  person  in  the  activities  de- 

5  scribed  in  paragraph  (2).  The  President  may 

6  delay  the  imposition  of  sanctions  for  up  to  an 

7  additional  90  davs  if  the  President  determines 

8  and  certifies  to  the  Congress  that  that  govem- 

9  ment  is  in  the  process  of  taking  the  actions  de- 

10  scribed  in  the  preceding  sentence. 

11  (C)    Report   to   congress. — Not   later 

12  than   90   days   after   making  a  determination 

13  under  paragraph  (2),  the  IVesident  shall  submit 

14  to  the  Committee  on  Foreign  Relations  and  the 

1 5  Committee  on  Governmental  AfiEiairs  of  the  Sen- 

16  ate  and  the  Committee  on  Foreign  Afiairs  of 

17  the  House  of  Representatives  a  report  on  the 

18  status   of  consultations   with   the   appropriate 

1 9  government  under  this  paragraph,  and  the  basis 

20  for  any  determination  under  subparagraph  (B) 

21  that  such  government  has  taken  specific  and  ef- 

22  fective  actions. 

23  (7)  Effect  of  enforcement  actions  by  re- 

24  gime  adherents. — 
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1  (A)  Exemption  from  sanxtions. — Sanc- 

2  tions  set  forth  in  paragraph  (1)  or  (2)  may  not 

3  be  imposed  under  this  subsection  on  a  person 

4  vnth  respect  to  acts  described  in  either  such 

5  paragraph  or,   if  such  sanctions  are  in  effect 

6  against  a  person  on  account  of  such  acts,  such 

7  sanctions  shall  be  terminated,  if  the  government 

8  of  a  regime  adherent  other  than  the  United 

9  States  is  taking  judicial  or  other  enforcement 

10  action  against  that  person  with  respect  to  such 

1 1  acts,  or  that  person  has  been  found  by  the  gov- 

1 2  emment  of  a  regime  adherent  to  be  innocent  of 

1 3  wrongdoing  with  respect  to  such  acts. 

14  (B)   Regime  adherent  defined. — ^For 

15  purposes  of  subparagraph  (A),  a  "regime  ad- 

16  herent"  is  a  country  that  is  a  member  of  a  mul- 

17  tilateral    regime   that   controls   the   export   or 

18  transfer  giving  rise  to  the  sanctions,  or  that, 

19  pursuant  to  an  international  understanding  to 

20  which  the  United  States  is  a  party,  controls  the 

21  export  or  transfer  in  accordance  with  the  cri- 

22  teria  and  standards  set  forth  in  the  regime. 

23  (8)    Requisite   knowledge   defined. — For 

24  purposes    of  this    subsection,    the   term   "requisite 

25  knowledge"    means    situations    in   which    a    person 
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1  "knows",  as  "kno\nng''  is  defined  in  section  104  of 

2  the   Foreign   Corrupt   Practices   Act   of   1977    (15 

3  U.S.C.  78dd-2). 

4  (9)  Foreign  person  defined  for  certain 

5  EXPORTS. — (A)  For  purposes  of  any  determination 

6  under  paragraph  (2)  (A)  with  respect  to  an  export  or 

7  transfer  of  an  item  on  the  MTCR  Annex,  the  term 

8  'foreign  person',  in  addition  to  the  meaning  set  forth 

9  in  section  116(14),  means,  in  the  case  of  countries 

10  with  nonmarket  economies  (other  than  former  mem- 

1 1  bers  of  the  Warsaw  Pact) — 

12  (i)  all  activities  of  the  government  of  any 

13  such  country  relating  to  the  development  or 

14  production  of  any  missile  equipment  or  tech- 

15  nologj';  and 

16  (ii)  all  activities  of  that  government  affect- 

17  ing   the    development    or   production   of   elec- 

18  tronics,  space  systems  or  equipment,  and  mili- 

19  tary  aircraft. 

20  (B)  As  used  in  subparagraph   (A),  the  term 

21  "missile  equipment  or  technology'  means  those  items 

22  listed  in  category  I  or  II  of  the  MTCR  Annex. 

23  (d)  Sanctions  Against  Countries  For  Use  of 

24  CHEmcAL  OR  Biological  Weapons. — 

25  (1)  DETER>nNATION. — 
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1  (A  In  (JEXERal. — WTienever  persuasive  in- 

2  formation   becomes   available   to   the   executive 

3  branch    indicating    the    substantial    possibility 

4  that,  on  or  after  the  date  of  the  enactment  of 

5  this  Act,  the  government  of  a  foreign  country 

6  has  made  substantial  preparation  to  use  or  has 

7  used  chemical  or  biological  weapons  in  violation 

8  of  international  law  or  has  used  lethal  chemical 

9  or  biological  weapons  against  its  own  nationals, 
10  the  President  shall,  within  60  days  after  the  re- 
n  ceipt    of   such    information    by   the    executive 

12  branch,  determine  whether  that  government,  on 

13  or  after  such  date  of  enactment,  has  used  chem- 

14  ical  or  biological  weapons  in  violation  of  inter- 

15  national  law,  or  has  used  lethal  chemical  or  bio- 

16  logical  weapons  against  its  own  nationals. 

17  (B)   Matters  to  be   coNsrosRED. — In 

18  making  the  determination  under  subparagraph 

19  (A),  the  President  shall  consider  the  following: 

20  (i)  All  physical  and  circumstantial  evi- 

21  dence  available  bearing  on  the  possible  use 

22  of  chemical  or  biological  weapons. 

23  (ii)   All   information   provided  by  al- 

24  leged  \ictims,  witnesses,  and  independent 

25  obser\'ers. 
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1  (iii)  The  extent  of  the  availabilitj-  of 

2  the  weapons  in  question  to  the  purported 

3  user. 

4  (iv)  All  official  and  unofficial  state- 

5  ments  bearing  on  the  possible  use  of  such 

6  weapons. 

7  (v)  Whether,  and  to  what  extent,  the 

8  government  in  question  is  willing  to  honor 

9  a  request  fi*om  the  Secretary  Greneral  of 

10  the  United  Nations  to  grant  timely  access 

11  to  a  United  Nations  fact-finding  team  to 

1 2  investigate  the  possibility  of  chemical  or  bi- 

13  ological  weapons  use  or  to  grant  such  ac- 

14  cess  to  other  legitimate  outside  parties. 

15  (2)  Determination  to  be  reported  to  con- 

16  GRESS. — Upon  making  a  determination  under  para- 

17  graph  (1),  the  President  shall  promptly  report  that 

18  determination  to  the  Congress.  If  the  determination 

19  is  that  a  foreign  government  has  used  such  weapons 

20  as   described   in   that   paragraph,   the   report  shall 

21  specify  the   sanctions   to  be   imposed   pursuant  to 

22  paragraph  (4). 

23  (3)  Congressional  requests;  report. — 

24  (A)     Reql-est. — The    Chairman    of    the 

25  Committee  on  Foreign  Relations  of  the  Senate 
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1  (upon  consultation  with  the  ranking  minority 

2  member  of  such  committee)  or  the  Chairman  of 

3  the  Committee  on  Foreign  Affairs  of  the  House 

4  of  Representati\'es  (upon  consultation  with  the 

5  ranking  minority  member  of  such  committee) 

6  may  at  any  time  request  the  President  to  con- 

7  sider  whether  a  particular  foreign  government, 

8  on  or  after  the  date  of  the  enactment  of  this 

9  Act,  has  used  chemical  or  biological  weapons  in 

10  violation  of  international  law  or  has  used  lethal 

1 1  chemical  or  biological  weapons  against  its  own 

1 2  nationals. 

13  (B)   Report   to   congress. — Not   later 

14  than  60  days  after  receiving  such  a  request,  the 

15  President  shall  provide  to  the  Chairman  of  the 

16  Conmiittee  on  Foreign  Relations  of  the  Senate 

17  and  the  Chairman  of  the  Committee  on  Foreign 

18  affairs  of  the  House  of  Representatives  a  writ- 

19  ten  report  on  the  information  held  by  the  execu- 

20  tive  branch  which  is  pertinent  to  the  issue  of 

21  whether  the  specified  government,  on  or  after 

22  the  date  of  the  enactment  of  this  Act,  has  used 

23  chemical  or  biological  weapons  in  violation  of 

24  international  law  or  has  used  lethal  chemical  or 

25  biological  weapons  against   its   own   nationals. 
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1  The  report  under  this  subparagraph  shall  con- 

2  tain  an  analx^sis  of  each  of  the  items  enumer- 

3  ated  in  paragraph  (1)(B). 

4  (4)    Mandatory    sanctions    for    use    op 

5  CHEMICAL   OR   BIOLOGICAL  WEAPONS. — The    foUow- 

6  ing  sanctions  shall  be  imposed  for  a  Tninirniim  of  2 

7  years  in  the  event  the  President  makes  an  afOrma- 

8  tive  determination  xinder  paragraph  (1)  with  respect 

9  to  the  government  of  a  foreign  country: 

10  (A)   Foreign  assistance. — The  United 

1 1  States  Grovemment  shall  terminate  assistance  to 

12  that  country  under  the  Foreign  Assistance  Act 

13  of  1961,  except  for  urgent  humanitarian  assist- 

14  ance  and  food  or  other  agricultural  commodities 

15  or  products. 

16  (B)    Arms    sales. — The    United    States 

17  Government  shall — 

18  (i)    terminate   sales   to  that  country 

19  under  the  Arms  Export  Control  Act  of  any 

20  defense  articles,  defense  services,  or  design 

21  and  construction  services;  and 

22  (ii)   terminate  and  deny  Ucenses  for 

23  the  export  to  that  country  of  any  item  on 

24  the  United  States  Munitions  list. 
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1  (C)  Arms  sales  financing. — The  United 

2  States  Government  shall  terminate  all  foreign 

3  militan'  financing  for  that  country  under  the 

4  Arms  Export  Control  Act. 

5  (D)  Denial  of  united  states  go\'ern- 

6  MENT    CREDIT    OR    OTHER    FINANCIAL   ASSIST- 

7  ANCE. — The   United   States   Government   shall 

8  deny  to  that  country  any  credit,  credit  guaran- 

9  tees,  or  other  financial  assistance  by  any  de- 

10  partment,    agency,    or    instrumentality   of  the 

1 1  United  States  Government,  including  the  Ex- 

1 2  port-Import  Bank  of  the  United  States. 

13  (E)   Exports   of   national   security- 

14  SENSITIVE  items. — The  authorities  of  this  title 

15  shall  be  used  to  prohibit  the  export  to  that 

16  country  of  any  commodities  or  technology  con- 

17  trolled  or  prohibited  for  export  under  section 

18  106(i). 

19  (F)  Imports. — There  shall  be  a  prohibi- 

20  tion  on  the  importation  into  the  United  States 

21  of  goods  that  are  the  growth,  produce,  or  man- 

22  ufacture  of  that  country  in  an  amount  equal  to 

23  or  greater  than  the  dollar  \'alue  of  exports  pro- 

24  hibited  under  subparEigraph  (E). 
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1  (5)  Additional  sanxtions  if  certain  coistdi- 

2  TIONS   NOT   MET. — Unless,   within   3   months  after 

3  making  a  determination  under  paragraph  (1)  with 

4  respect  to  a  foreign  government,  the  President  deter- 

5  mines   and   certifies,    in  writing,   to   the   Congress 

6  that — 

7  (A)    the   government   is   no   longer   using 

8  chemical  or  biological  weapons  in  violation  of 

9  international  law  or  using  lethaJ  chemical  or  bi- 

10  ological  weapons  eigainst  its  own  nationals, 

11  (B)  the  government  has  provided  reliable 

12  assurances  that  it  will  not,  in  the  future,  en- 

13  gage  in  any  such  activities,  and 

14  (C)  the  government  is  willing  to  allow  on- 

15  site  inspections  by  United  Nations  observers  or 

16  other  internationally  recognized,   impartial  ob- 

17  servers,  or  other  reUable  means  exist,  to  ensure 

18  that  government  is  not  using  chemical  or  bio- 

19  logical  weapons  in  violation  of  international  law 

20  and  is  not  using  lethal  chemical  or  biological 

21  weapons  against  its  own  nationals, 

22  then  the  President,  after  consultation  with  the  Con- 

23  gress,  shall  impose  on  that  country  for  a  period  of 

24  at  least  2  vears  the  sanctions  set  forth  in  at  least 
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1  3  of  subparagraphs  (A)  through  (F)  of  paragraph 

2  (6). 

3  (6)    Additional    sanctions    for    use    op 

4  CHEincAL   OR  biological  WEAPONS. — The   sanc- 

5  tions  referred  to  in  paragraph  (5)  are  the  following: 

6  (A)  Multilateral  development  bank 

7  assistance. — The  United  States  Government 

8  shall  oppose,  in  accordance  with  section  701  of 

9  the  International  Financial  Institutions  Act  (22 

10  U.S.C.  262d),  the  extension  of  any  loan  or  fi- 

1 1  nancial  or  technical  assistance  to  the  foreign 

1 2  country  by  international  financial  institutions. 

13  (B)    Bank   loans. — The    United    States 

14  Government  shall  prohibit  any  United  States 

15  bank  from  making  any  loan  or  providing  any 

1 6  credit  to  the  government  of  that  country,  except 

1 7  for  loans  or  credits  for  the  purpose  of  purchas- 

18  ing  food  or  other  agricultural  conmiodities  or 

1 9  products. 

20  (C)  Fluther  restrictions. — (i)  The  au- 

21  thorities  of  this  title  shall  be  used  to  prohibit 

22  exports  to  that  country  of  all  items  (except  for 

23  those  items  described  in  section  114(k)). 

24  (ii)   Restrictions  shall  be  imposed  on  the 

25  importation   into  the   United  States  of  goods 
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1  (which  may  include  petroleum  or  any  petroleum 

2  product)  that  are  the  growth,  product,  or  man- 

3  ufacture  of  that  countrv^ 

4  (D)  Diplomatic  relations. — The  Presi- 

5  dent  shall  use  his  constitutional  authorities  to 

6  downgrade  or  suspend  diplomatic  relations  be- 

7  tween  the  United  States  and  the  government  of 

8  that  country. 

9  (E)    Presidentl\l   action    regarding 

10  AVIATION. — 

11  (i)(I)  The  President  is  authorized  to 

12  notify  the  government  of  that  country  of 

13  his  intention  to  suspend  the  authority  of 

14  foreign  air  carriers  owned  or  controlled  by 

15  the  government  of  that  country  to  engage 

16  in  foreign  air  transportation  to  or  fi:x)m  the 

17  United  States. 

18  (11)  Within  10  days  after  the  date  of 

19  notification     of     a     government     under 

20  subclause  (I),  the  Secretary  of  Transpor- 

21  tation  shall  take  all  steps  necessary  to  s\is- 

22  pend  at  the  earliest  possible  date  the  au- 

23  thority  of  any  foreign  air  carrier  owned  or 

24  controlled,   directly  or  indirectly,   by  that 

25  government  to  engage  in  foreign  air  trans- 
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1  portation  to   or   from  the   United   States, 

2  notvrithstanding  any  agreement  relating  to 

3  air  senices. 

4  (ii)(I)  The  President  may  direct  the 

5  Secretary  of  State  to  terminate  any  air 

6  service    agreement    between    the    United 

7  States   and   that   country,    in   accordance 

8  with  the  provisions  of  that  agreement. 

9  (11)   Upon  termination  of  an  agree- 

10  ment  under  this  clause,  the  Secretary  of 

11  Transportation   shall   take  such  steps   as 

12  may  be  necessary  to  revoke  at  the  earliest 

13  possible  date  the  ri^t  of  any  foreign  air 

14  carrier  owned  or  controlled,  directly  or  in- 

15  directly,  by  the  government  of  that  country 

16  to  engage  in  foreign  air  transportation  to 

17  or  from  the  United  States. 

18  (iii)  The  Secretary  of  Transportation 

19  may    provide    for    such    exceptions    from 

20  clauses  (i)  and  (ii)  as  the  Secretary  consid- 

21  ers  necessary  to  provide  for  emergencies  in 

22  which  the  safety  of  an  aircraft  or  its  crew 

23  or  passengers  is  threatened. 

24  (iv)    For   purposes   of  this   subpara- 

25  graph,  the  terms  "air  transportation",  "air 
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1  carrier"',   ''foreign  air  carrier",   and  "for- 

2  eign  air  transportation*'  have  the  meanings 

3  given  those  terms  in  section   101   of  the 

4  Federal  A\iation  Act  of  1958  (49  U.S.C. 

5  App.  1301). 

6  (e)  Removal  of  Sanctions. — 

7  (1)  For  violations  under  subsection  (c). — 

8  The  President  shall  remove  the  sanctions  imposed 

9  under  paragraph  (1)  or  (2)  of  subsection  (c)  if  the 

10  President  determines  and  so  certifies  to  the  Con- 

1 1  gress,  after  the  end  of  the  12-month  period  begin- 

12  ning  on  the  date  on  which  the  sanctions  were  ini- 

1 3  tially  imposed,  that — 

14  (A)  reliable  information  indicates  that — 

15  (i)  the  United  States  person  with  re- 

16  spect  to  which  the  determination  was  made 

17  under  subsection  (c)(1)  has  ceased  all  ac- 

18  trvities  that  gave  rise  to  the  sanctions;  or 

19  (ii)  the  foreign  person  with  respect  to 

20  which  the  determination  was  made  under 

21  subsection  (c)(2)  has  ceased  to  contribute 

22  to  the  effects  of  any  government,  group, 

23  entity,  or  project  to  use,  design,  develop, 

24  produce,    stockpile,    or    otherwise    acquire 
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1  chemical  or  bioloorical  weapons  or  missiles; 

2  and 

3  (B)  the  President  has  received  rehable  as- 

4  surances  from  that  United  States  person  or  for- 

5  eign  person  that  such  person  will  not,  in  the  fu- 

6  ture,  perform  any  of  the  actions  described  in 

7  subsection  (c)(1)  or  (2)  (as  the  case  may  be). 

8  (2)    For    violations    under    subsection 

9  (d). — The  President  shall  remove  the  sanctions  im- 

10  posed  with  respect  to  a  country  under  paragraph  (4) 

11  or  (6)  of  subsection  (d)  if  the  President  determines 

1 2  and  so  certifies  to  the  Congress,  after  the  end  of  the 

13  12 -month  period  beginning  on  the  date  on  which 

14  such  sanctions  were  initially  imposed,  that — 

15  (A)   the  government  of  that  country  has 

16  proxided  reliable  assurances  that  it  will  not  use 

17  chemical  or  biological  weapons  in  violation  of 

18  international  law  and  will  not  use  lethal  chemi- 

19  eal  or  biological  weapons  against  its  own  na- 

20  tionals; 

21  (B)  the  government  is  not  making  prepara- 

22  tions  to  use  chemical  or  biological  weapons  in 

23  \iolation  of  international  law  or  to  use  lethal 

24  chemical  or  biological  weapons  against  its  own 

25  nationals; 
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1  (C)  the  government  is  willing  to  allow  on- 

2  site  inspections  by  United  Nations  obsen'ers  or 

3  other  internationally  recognized,   impartial  ob- 

4  sen'ers  to  verify  that  it  is  not  making  prepara- 

5  tions  to  use  chemical  or  biological  weapons  in 

6  violation  of  international  law  or  to  use  lethal 

7  chemical  or  biological  weapons  against  its  own 

8  nationals,  or  other  reliable  means  exist  to  verify 

9  that  it  is  not  making  such  preparations;  and 

10  (D)  the  government  is  making  restitution 

1 1  to  those  affected  by  any  use  of  chemical  or  bio- 

1 2  logical  weapons  in  violation  of  international  law 

13  or  by  any  use  of  lethal  chemical  or  biological 

14  weapons  against  its  own  nationals. 

15  (f)  Wai\'ers  for  Violations  Under  Subsection 

16  (c).— 

17  (1)  Watver. — The  President  may  waive  the  im- 

18  position  of  sanctions  under  paragraph  (1)  or  (2)  of 

19  subsection  (c)  with  respect  to  a  product  or  service  if 

20  the  President  certifies  to  the  Congress  that — 

21  (A)  the  product  or  service  is  essential  to 

22  the  national  security  of  the  United  States;  and 

23  (B)  the  sanctioned  entity  is  a  sole  source 

24  suppUer  of  the  product  or  service,  the  product 

25  or  service  is  not  av'ailable  from  anv  alternative 
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1  reliable  supplier,  and  the  need  for  the  product 

2  or  service  cannot  be  met  in  a  timelv  manner  bv 

3  improved  manufacturing  processes  or  techno- 

4  logical  developments. 

5  (2)  Additional  watver. — (A)  The  President 

6  may  waive  the  imposition  of  any  sanction  under  sub- 

7  section  (c)(2)  if  the  President  determines  such  waiv- 

8  er  is  essential  to  the  national  security  of  the  United 

9  States. 

10  (B)  If  the  President  decides  to  apply  the  waiver 

11  described  in  subparagraph  (A),  the  President  shall 

12  so  notify  the  Congress  not  less  than  20  days  before 

13  issuing  the  waiver.  Such  notification  shall  include  a 

14  report    fully    articulating    the    rationale    and    cir- 

15  eumstances  which  led  the  President  to  exercise  the 

16  waiver  authority. 

17  (3)    Exceptions. — The    President    shall    not 

18  apply  the  sanction  under  subsection  (c)(2)  prohibit- 

19  ing  the  importation  of  the  products  of  a  sanctioned 

20  entitv— 

21  (A)  in  the  case  of  procurement  of  defense 

22  articles  or  defense  services — 

23  (i)    under  existing  contracts  or  sub- 

24  contracts,  including  the  exercise  of  options 

25  for  production  quantities  to  satisfy  require- 
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1  ments  essential  to  the  national  security  of 

2  the  United  States: 

3  (ii)   if  the  President  determines  that 

4  the  entity  to  which  the  sanctions  would  be 

5  applied  is  a  sole  source  suppher  of  the  de- 

6  fense  articles  and  services,  that  the  defense 

7  articles  or  services  are  essential  to  the  na- 

8  tional  security  of  the  United  States,  and 

9  that  alternative  sources  are  not  readily  or 

10  reasonably  available;  or 

11  (iii)  if  the  President  determines  that 

1 2  such  articles  or  services  are  essential  to  the 

13  national    security    of   the    United    States 

14  under  defense  coproduction  agreements  or 

15  Programs  of  Cooperation  of  the  North  At- 

16  lantic  Treaty  Organization; 

17  (B)  to  products  or  services  provided  under 

18  contracts  entered  into  before  the  date  on  which 

19  the  President  publishes  his  intention  to  impose 

20  the  sanctions;  or 

21  (C)  to— 

22  (i)  spare  parts; 

23  (ii)  components  parts,  but  not  finished 

24  products,  essential  to  United  States  prod- 

25  ucts  or  production; 
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1  (iii)  routine  senices  and  maintenance 

2  of  products,  to  the  extent  that  alternative 

3  sources  are  not  readily  or  reasonably  a^'ail- 

4  able:  or 

5  (iv)  information  or  technology-  essen- 

6  tial  to  United  States  products  or  produc- 

7  tion. 

8  (g)  Waivers  of  Violations  Under  Subsection 

9  (d).— 

10  (1)    Criteria   for   wai\-er. — The   President 

11  may  waive  the  application  of  any  sanction  imposed 

12  with  respect  to  a  country  under  paragraph  (4)  or  (6) 

13  of  subsection  (d) — 

14  (A)  if— 

15  (i)  in  the  case  of  any  sanction  other 

16  than    a   sanction    specified    in   subsection 

17  (d)(4)(F)  or  (d)(6)(C)(ii)  (relating  to  im- 

18  port  restrictions)  or  (d)(6)CD)  (relating  to 

19  the  downgrading  or  suspension  of  diplo- 

20  matic  relations),  the  President  determines 

21  and  certifies   to   the   Congress  that  such 

22  waiver  is  essential  to  the  national  security 

23  interests   of  the   United   States,   and  the 

24  President  notifies  the  Committee  on  For- 

25  eign  Relations  of  the  Senate  and  the  Com- 
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1  mittee  on  Forei^  .Vffairs  of  the  Hou.%  of 

2  Representatn'es  of  his  deterrmnation  and 

3  certification   at  least   15   days  before  the 

4  warv'er  takes  effect,  in  accordance  with  the 

5  procedures    applicable    to    reprogramming 

6  notifications    under    section    634A    of  the 

7  Foreign  Assistance  Act  of  1961;  or 

8  (ii)  in  the  case  of  any  sanction  speci- 

9  fied  in  subsection  (d)(4)(F)  or  (d)(6)(C)(ii) 

10  (relating  to  unpart  restrictions),  the  F*resi- 

1 1  dent  determines  and  certifies  to  the  Con- 

12  gress  that  such  waiver  is  essential  to  the 

13  national  security  interests   of  the   United 

14  States,  and  the  President  notifies  the  Com- 

15  mittee  on  Finance  of  the  Senate  and  the 

16  Committee  on  Ways  and  Means  and  the 

17  Committee    on    Foreign    Affairs    of    the 

1 8  House  of  Representatives  of  his  determina- 

19  tion  and  certification  at  least  15  days  be- 

20  fore  the  warv-er  takes  effect;  or 

21  (B)  if  the  President  determines  and  cer- 

22  tifies  to  the  Congress  that  there  has  been  a  tun- 

23  damental  chan^  in  the  leadership  and  poUcies 

24  of  the  government  of  that  country,  and  if  the 
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1  President  notifies  the  Congress  at  least  20  daj-s 

2  before  the  waiver  takes  effect. 

3  (2)  Report. — In  the  event  that  the  President 

4  decides  to  exercise  the  waiver  authority  provided  in 

5  paragraph  (1)  with  respect  to  a  country,  the  Presi- 

6  dent's  notification  to  the  Congress  under  such  para- 

7  graph  shall  include  a  report  fully  articulating  the  ra- 

8  tionale  and  circumstances  which  led  the  President  to 

9  exercise  that  waiver  authority,  including  a  descrip- 

10  tion  of  the  steps  which  the  government  of  that  coun- 

1 1  try  has  taken  to  satisfy  the  conditions  set  forth  in 

12  subparagraphs  (A)  throu^  (D)  of  subsection  (e)(2). 

13  (h)  Contract  Sanctity. — 

14  (1)    Sanctions   not  applied   to  existing 

15  CONTRACTS. — (A)  A  sanction  described  in  subpara- 

16  graph  (D),  (E),  or  (F)  of  subsection  (d)(4)  or  in  any 

17  of  subparagraphs    (A)    through   (C)    of  subsection 

18  (d)(6)  shall  not  apply  to  any  activity  pursuant  to 

19  any  contract  or  international  agreement  entered  into 

20  before  the   date   of  the  presidential   determination 

21  under  subsection  (d)(1)  unless  the  President  deter- 

22  mines,  on  a  case-by-case  basis,  that  to  apply  such 

23  sanction  to  that  activity  would  prevent  the  perform- 

24  ance  of  a  contract  or  agreement  that  would  have  the 

25  effect  of  assisting  a  countr}'  in  using  chemical  or  bi- 
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1  ological  weapons  in  \'iolation  of  international  law  or 

2  in    using    lethal    chemical    or    biological    weapons 

3  against  its  own  nationals. 

4  (B)  The  same  restrictions  of  section  114(1)  (re- 

5  lating  to  contract  sanctity-)  which  are  applicable  to 

6  exports  prohibited  under  this  title  shall  apply  to  ex- 

7  ports    prohibited    under    subsection    (d)(4)(E)    or 

8  (d)(6)(C)(i).  For  purposes  of  this  subparagraph,  any 

9  contract  or  agreement  the  performance  of  which  (as 

10  determined  by  the  President)  would  have  the  effect 

1 1  of  assisting  a  foreign  government  in  using  chemical 

12  or  biological  weapons  in  violation  of  international 

13  law   or   in   using   chemical    or   biological   weapons 

14  against  its  own  nationals  shall  be  treated  as  con- 

15  stituting  a  breach  of  the  peace  that  poses  a  serious 

16  and  direct  threat  to  the  strategic  interest  of  the 

17  United  States,  within  the  meaning  of  subparagraph 

18  (A)  of  section  114(1)  (2). 

19  (2)   Sanctions  applied  to  existing  con- 

20  TRACTS. — The  sanctions  described  in  subparagraphs 

21  (A),  (B),  and  (C)  of  subsection  (d)(4)  shall  apply  to 

22  contracts,  agreements,  and  licenses  without  regard 

23  to  the  date  the  contract  or  agreement  was  entered 

24  into  or  the  license  was  issued  (as  the  case  may  be), 

25  except  that  such  sanctions  shall  not  apply  to  any 
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1  contract  or  agreement  entered  into  or  license  issued 

2  before  the   date   of  the   presidential   determination 

3  under  subsection  (d)(1)  if  the  President  determines 

4  that  the  application  of  such  sanction  would  be  det- 

5  rimental  to  the   national  security  interests  of  the 

6  United  States. 

7  (i)  Protection  of  Classified  Information. — To 

8  the  extent  practicable,  reports  submitted  under  this  sec- 

9  tion  should  be  based  on  unclassified  information.  Portions 

10  of  such  reports  may  be  classified. 

Pages  174  and  175,  strike  "weapons  of  mass  de- 
struction" each  place  it  appears  and  insert  "chemical  or 
biological  weapons". 

Page  202,  strike  lines  3  throu^  7  and  redesignate 
the  succeeding  paragraphs  accordingly. 

Page  202,  strike  lines  11  through  15  and  insert  the 
following: 

1 1  (2)  Section  74  of  the  Arms  Export  Control  Act 

12  (22  U.S.C.  2797c)  is  amended— 

13  (A)  by  striking  paragraphs  (6),   (7),   (8), 

14  and  (9); 

15  (B)    in   paragraph   (4)   by  adding   "and" 

16  after  the  semicolon;  and 
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1  (C)  in  paragraph  (5)  by  striking  the  semi- 

2  colon  and  inserting  a  period. 

Page  202,  line  19,  strike  "(1)  Repeal.—". 

Page  202,  strike  line  23  and  all  that  follows  throu^ 
page  203,  line  4. 
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Chairman  HAMILTON.  The  chair  recognizes  the  chair  of  the  sub- 
committee and  the  ranking  minority  member  for  an  explanation  of 
the  en  bloc  amendment. 

STATEMENT  OF  HON.  SAM  GEJDENSON  ON  THE  EN  BLOC  AMENDMENT 

Mr.  Gejdenson.  Mr.  Chairman,  I  join  with  Mr.  Roth  in  sponsor- 
ing the  en  bloc  amendment  that  incorporates  a  number  of  consen- 
sus changes  that  will  improve  the  bill.  I  will  briefly  describe  some 
of  the  more  important  provisions. 

The  unilateral  control  provisions:  The  congressional  role  would 
be  changed  from  resolution  of  approval  to  resolution  of  disapproval. 
This  reflects  the  same  type  of  process  now  employed  for  arms  sales 
under  the  Arms  Export  Control  Act.  Thanks  to  the  efforts  of  Mr. 
Oilman  and  his  staff,  we  have  reinstated  section  111  which  har- 
monizes the  sanctions  imposed  for  export  of  biological,  chemical, 
precursors,  and  for  missile  technology.  This  section  would  toughen 
the  sanctions  imposed  on  U.S.  and  foreign  persons  for  these  viola- 
tions. 

Let  me  hasten  to  add  that,  because  of  time  constraints,  the  ad- 
ministration has  not  had  ample  opportunity  to  review  these  provi- 
sions. We  are  looking  forward  to  receiving  their  comments  and 
working  with  them  to  resolve  any  problems  that  might  exist. 

This  section  not  only  retains  all  elements  of  current  sanctions 
but  also  strengthens  and  improves  the  law  by  imposing  sanctions 
on  U.S.  persons  that  contribute  to  proliferation  of  chemical  and  bio- 
logical weapons.  This  is  accomplished  by  imposing  import  sanctions 
against  foreign  persons  that  participate  in  proliferation  of  missile 
technology,  increasing  to  2  years  the  minimum  period  under  which 
sanctions  are  imposed  against  countries  that  use  chemical  and  bio- 
logical weapons,  and  mandating  sanctions  not  be  waived  unless  the 
President  determines  and  notifies  Congress  that  such  waiver  is  es- 
sential to  the  national  security  of  the  United  States. 

The  en  bloc  amendments  would  add  several  objectives  that  the 
President  would  be  required  to  pursue,  including  the  export  control 
regimes,  formal  regimes,  secretariats,  agreements  not  to  be  under- 
cut, license  denials  of  other  members,  and  the  establishment  of  the 
presumption  of  denial  of  exports  that  would  directly  contribute  to 
terrorism  and  require  adherence. 

We  would  require  the  Commerce  Department  post  an  attache  to 
conduct  prelicense  checks  and  post-shipment  verifications  in  coun- 
tries of  proliferation  concerns.  We  would  delete  authority  that  is 
not  in  existing  law  that  would  have  allowed  for  domestic  regulation 
of  financing,  contracting,  employment,  and  services  related  to  ex- 
ports. We  would  allow  the  United  States  along  with  other  regime 
members  to  require  licenses  in  certain  specific  circumstances  and 
in  compliance  with  identified  procedural  requirements  even  in  li- 
cense-free regimes.  We  would  add  commercial  communications  sat- 
ellites to  the  jurisdiction  of  the  Commerce  Department  under  EAA, 
and  we  have  included  a  Sense  of  Congress  Resolution  providing  for 
criteria  to  determine  when  the  secondary  Arab  boycott  has  ended. 
We  have  added  a  number  of  technical  and  conforming  changes. 

I  offer  this  amendment  for  the  committee's  consideration. 

Chairman  Hamilton.  The  chair  recognizes  the  ranking  member 
of  the  subcommittee,  Mr.  Roth. 
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STATEMENT  OF  HON.  TOBY  ROTH  ON  THE  EN  BLOC  AMENDMENT 

Mr.  RoTH.  Thank  you,  Mr.  Chairman. 

As  the  cosponsor  of  this  en  bloc  amendment,  let  me  say  that  we 
have  worked  intensively  on  this  over  the  past  few  days.  We  have 
reached  agreement  on  several  key  issues  with  members  on  both 
sides  of  the  aisle.  Those  agreements  are  contained  in  this  amend- 
ment. 

First,  Mr.  Gejdenson  has  explained  it  very  well,  but  jest  let  me 
emphasize  a  couple  of  points.  We  must  make  a  refinement  in 
Congress's  role  to  oversee  unilateral  controls.  Under  this  agree- 
ment, the  President  will  notify  Congress  of  each  unilateral  export 
control.  Congress  will  review  the  President's  proposals  and  act  to 
disapprove  those  which  do  not  meet  the  test  in  the  bill.  This  modi- 
fication will  conform  our  ability  with  the  policy  of  the  House  lead- 
ership, particularly  the  Rules  Committee.  It  also  gives  greater 
flexibility  to  target  congressional  action  on  those  unilateral  controls 
which  we  oppose.  It  strengthens  support  for  the  bill  among  the 
members  of  the  committee  and  the  House,  and  our  industry  coali- 
tion supports  this  amendment. 

Further,  the  en  bloc  amendment  includes  Mr.  Oilman's  proposal 
to  strengthen  the  multilateral  regimes,  to  increase  our  vigilance 
against  proliferation,  and  to  combat  terrorism.  It  also  includes  im- 
portant refinements  by  Mr.  Berman  and  Mr.  Lantos  that  improve 
the  bill's  sections  on  proliferation. 

Finally,  we  have  included  a  revised  section  on  sanctions  for  viola- 
tions of  control  regimes. 

In  short,  this  en  bloc  amendment  improves  the  bill  and  helps  us 
move  forward  a  bill  that  we  can  enact,  and  I  urge  my  colleagues 
to  join  in  supporting  this  amendment. 

Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  The  chair  recognizes  the  ranking  member 
of  the  committee,  Mr.  Oilman,  who  has  made  a  substantial  con- 
tribution to  the  en  bloc  amendment. 

Mr.  Oilman. 

STATEMENT  OF  HON.  BENJAMIN  OILMAN  ON  THE  EN  BLOC 

AMENDMENT 

Mr.  Oilman.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  you  for  your  cooperation  in  incorporating 
several  of  my  amendments  into  the  en  bloc  amendment  now  pend- 
ing before  us. 

When  considered  by  the  Subcommittee  on  Economic  Policy,  Trade 
and  Environment,  this  bill  included  a  key  provision  toughening  our 
policy  toward  terrorist  nations.  It  limited  the  types  of  commodities 
and  technology  that  can  be  exported  to  any  nation  the  Secretary  of 
State  has  determined  has  repeatedly  provided  support  for  acts  of 
international  terrorism. 

My  amendment,  therefore,  builds  on  the  provision  by  broadening 
the  focus  of  our  unilateral  controls  to  terrorist  threats  to  our  Na- 
tion as  well  as  to  our  allies.  Our  key  allies  in  the  Middle  East,  par- 
ticularly Israel  and  Egypt,  are  under  constant  threat  of  attack  by 
terrorist  groups  using  increasingly  sophisticated  goods  and  tech- 
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nology.  This  bill  now  clearly  directs  the  President  to  focus  on  those 
threats  to  these  and  other  friendly  nations  in  the  region. 

My  second  amendment,  Mr.  Chairman,  includes  the  presumption 
of  denial  for  licenses  for  exports  that  would  directly  contribute  to 
acts  of  terrorism  directed  at  one  or  more  members  of  an  export  con- 
trol regime,  and  it  directs  the  Secretary  of  State  to  pursue  negotia- 
tions with  other  members  of  these  regimes  to  establish  the  policy 
of  denial. 

This  amendment  does  not  force  other  nations  to  accept  our  uni- 
lateral controls  on  terrorist  countries,  but  it  does  encourage  them 
to  adopt  common  rules  and  procedures  on  export  licensing  that 
would  protect  regime  members  from  terrorist  acts. 

Our  Nation  needs  the  help  of  other  nations  in  eliminating  the 
threat  from  international  terrorism,  and  the  adoption  of  this 
amendment  could  be  an  important  step  toward  that  goal. 

Another  of  my  amendments  included  in  the  en  bloc  would  require 
our  Secretary  of  State  to  assign  an  export  control  attache  in  key 
countries  such  as  China  where  we  need  to  improve  our  ability  to 
monitor  the  end  use  of  all  dual-use  items,  and  my  fourth  amend- 
ment would  buildup  the  structure  of  the  multilateral  control  re- 
gimes, call  for  regular  meetings  of  its  members,  establish  rules  for 
its  regimes,  and  institute  an  agreement  amongst  its  members  not 
to  undercut  the  denial  of  licenses  by  other  regime  members.  If  we 
say  no  to  an  export  of  a  certain  good  or  commodity  to  a  country 
outside  the  regime,  we  should  get  the  backing  of  all  the  regime 
members  not  to  undercut  our  exporter  by  approving  a  license  for 
the  same  good  to  the  same  destination. 

I  would  also  like  to  express  my  strong  support  for  Mr.  Gejden- 
son's  amendment  in  the  en  bloc  that  expresses  the  Sense  of  Con- 
gress that  the  countries  in  the  Arab  League  should  end  the  second- 
ary Arab  boycott.  We  need  to  ensure  that  the  Arab  League  and  the 
individual  members  of  the  League  have  stopped  asking  companies 
to  violate  internationally  accepted  principles  of  free  trade.  The 
adoption  of  this  provision  would  help  accomplish  that  important 
goal. 

Mr.  Chairman,  with  several  modifications  to  this  bill,  I  look  for- 
ward to  supporting  the  measure  on  the  House  floor  and  working 
with  you  in  developing  an  export  control  system  that  will  meet  the 
needs  of  our  business  community  without  sacrificing  the  foreign 
policy  priorities  of  countering  proliferation  and  terrorist  threats 
around  the  world,  and  I  thank  the  gentleman  for  yielding. 

Chairman  HAMILTON.  Is  there  further  discussion  on  the  en  bloc 
amendment? 

Mr.  Lantos. 

STATEMENT  OF  HON.  TOM  LANTOS  ON  THE  EN  BLOC  AMENDMENT 

Mr.  Lantos.  Mr.  Chairman,  I  will  be  very  brief  I  feel  that  the 
way  these  en  bloc  amendments  evolved  was  an  excellent  example 
of  bipartisan  cooperation.  I  want  to  pay  particular  tribute  to  you 
for  having  led  this  very  complex  and  very  contentious  issue  to  a 
satisfactory  conclusion. 

I  want  to  commend  my  friend  and  colleague.  Chairman  Gejden- 
son,  the  ranking  Republican  on  that  committee,  my  good  friend 
from  Wisconsin,  Mr.  Roth,  and  Congressman  Oilman. 
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I  think  the  product  which  is  now  before  us  is  infinitely  superior 
to  the  original  product,  and  I  believe  that  you  and  the  others  who 
have  played  a  role  in  bringing  this  about  deserve  commendation. 

I  would  also  like  to  pay  tribute  to  the  many  staff  members  who, 
in  a  substantive  fashion,  did  the  work,  and  I  want  to  express  my 
special  appreciation  to  Mr.  Ted  Hirsch  of  my  own  staff  \mo  made 
so  many  contributions  to  this  product. 

Chairman  Hamilton.  I  thank  the  gentleman  from  California.  He 
certainly  made  significant  contributions  himself  and  was  very  coop- 
erative throughout  the  process. 

I  appreciate  that,  Mr.  Lantos. 

Any  further  discussion?  Mr.  Menendez. 

STATEMENT  OF  HON.  ROBERT  MENENDEZ  ON  THE  EN  BLOC 

AMENDMENT 

Mr.  Menendez.  Thank  you,  Mr.  Chairman. 

I  wonder  if  Mr.  Gejdenson  could  yield  to  me  for  a  couple  of  ques- 
tions. I  just  want  to  be  sure  of  my  understanding  of  what  we  are 
doing. 

My  understanding  of  the  bill  is  that  any  country  which  is  pres- 
entlv  on  the  State  Department's  terrorist  list  or  which  is  embar- 
goed presently  would  not  be  able  to  have  any  exports  to  those  coun- 
tries. Is  that  correct. 

Mr.  Gejdenson.  That  is  correct? 

Mr.  Menendez.  And  would  the  en  bloc  amendment  in  any  way 
touch  upon  that  section  that  deals  with  both  terrorist  and  embar- 
goed countries? 

Mr.  Gejdenson.  It  wouldn't  take  any  country  off  that  is  pres- 
ently on.  It  might  strengthen  some  provisions. 

Mr.  Menendez.  And  lastly,  just  so  I  understand  this,  in  the  case 
of  a  country  that  presently  would  be  able  to  receive  exports  but 
subsequently  is  declared  by  the  President  or  in  a  multilateral  effort 
to  be  embargoed,  would  then  the  provisions  of  the  Act  be  subordi- 
nate to  that  embargo? 

Mr.  Gejdenson.  The  embargo  would  still  apply. 

Mr.  Menendez.  The  embargo  would  still  apply.  Thank  you  very 
much. 

VOTE  ON  the  en  bloc  AMENDMENT 

Chairman  Hamilton.  Any  further  discussion  of  the  en  bloc 
amendments? 

If  not  the  question  is  on  the  adoption  of  the  en  bloc  amendment. 
All  those  in  favor  signify  by  saying  aye. 

Chairman  Hamilton.  Those  opposed,  no. 

The  ayes  have  it,  and  the  amendment  is  agreed  to. 

The  clerk  will  now  designate  the  next  section  of  the  bill. 

If  you  have  an  amendment  to  the  section,  please  speak  up 
promptly.  If  not,  we  will  go  to  the  next  section. 

The  clerk  will  designate  the  next  section. 

Mr.  Van  Dusen.  Section  2,  table  of  contents. 

Chairman  Hamilton.  Any  amendments? 

If  not,  the  clerk  will  designate  the  next  section. 

Mr.  Van  Dusen.  Title  I,  export  administration.  Section  101,  short 
title. 
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Chairman  Hamilton.  Any  amendments  to  this  section? 

If  not,  the  clerk  will  designate  the  next  section. 

Mr.  Van  Dusen.  Section  102,  findings. 

Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  103,  policy  statement. 

Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  104,  general  provisions. 

Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  105,  multilateral  controls. 

Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  106,  emergency  controls. 

Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  107,  short  supply  controls. 

Mr.  Manzullo.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Manzullo. 

Mr.  Manzullo.  Could  the  clerk  read  from  time  to  time  the  page 
numbers  he  is  on  in  the  bill,  if  that  is  possible? 

Chairman  Hamilton.  OK.  The  clerk  will  read  the  page  numbers 
so  it  will  be  easier  for  members  to  keep  up.  Very  good. 

Repeat  that,  if  you  would,  Mr.  Clerk. 

Mr.  Van  Dusen.  Section  107,  short  supply  controls,  page  79. 

Chairman  Hamilton.  Any  amendment? 

If  not,  the  clerk  will  designate  the  next  section. 

Mr.  Van  Dusen.  Section  108,  foreign  boycotts,  page  105. 

Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  109,  procedures  for  processing  export  li- 
cense applications;  other  inquiries;  page  113. 

Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  110,  violations. 

amendment  offered  by  MR.  SCHUMER 

Mr.  ScHUMER.  Mr.  Chairman,  I  have  an  amendment  at  the  desk. 

Chairman  Hamilton.  This  chair  recognizes  Mr.  Schumer  for  an 
amendment. 

Mr.  Schumer.  Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  The  Chief  of  Staff  will  report  the  amend- 
ment. 

Mr.  Van  Dusen.  An  amendment  offered  by  Mr.  Schumer:  Add  at 
the  end  of  section  110  the  following 

Chairman  Hamilton.  Without  objection,  further  reading  of  the 
amendment  is  dispensed  with;  it  is  printed  in  the  record  and  open 
for  amendment  at  any  point. 

[The  amendment  follows:] 
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Amendment  To  H.H. 


Offered  By  Schumer 

Add  at  the  end  of  section  lio       the  following: 

1  (J )  Private  right  of  action. — ^Any  person — 

2  (i )  against  whom  an  act  of  discrimination 

3  described  in  sec.    i08(aiiiB)is  conmiitted,  or 

4  (2  y  who,  on  account  of  a  \iolation  of  the 

5  regulations  issued  pursuant  to  this  subsection, 

6  loses  an  opportunity  to  engage  in  a  coomiercial 

7  venture  pursuant  to  a  contract,  joint  venture, 

8  or  other  commercial  transaction,  including  an 

9  opportunity  to  bid  or  tender  an  ofEer  for  a  con- 

10  tract, 

1 1  may  bring  an  action  in  an  appropriate  district  court 

12  of  the  United  States  against  the  United  States  per- 

13  son  committing  the  violation,  for  recoveiy  of  actual 

14  damages  incurred  on  account  of  such  act  of  discrimi* 

15  nation  or  lost  opportunity.  In  any  such  action  the 

16  court  may  award  punitive  damages.  An  action  may 

17  be  brought  under  this  paragraph  against  a  United 

18  States  person  whether  or  not  the  United  States  per- 

19  son  has  been  determined  under  section  111  to  have 

20  \iolated  the  regulations  issued  pursuant  to  tbis  sui>. 

2 1  section  on  account  of  which  the  action  is  brou^t. 

In    section    110(c),    strike    "$10,000"    and    insert 
••$50,000". 
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Chairman  Hamilton.  The  gentleman  from  New  York  is  recog- 
nized for  5  minutes  in  support  of  his  amendment. 

STATEMENT  OF  HON.  CHARLES  SCHUMER  ON  THE  SCHUMER 

AMENDMENT 

Mr.  ScHUMER.  I  thank  the  Chairman,  and  first  let  me  commend 
you,  Mr.  Chairman,  for  allowing  me  the  opportunity  to  introduce 
this  amendment,  and  I  want  to  thank  my  subcommittee  chairman, 
friend,  and  roommate,  Chairman  Gejdenson,  and  the  ranking  mi- 
nority member,  Mr.  Roth,  who  is  a  fii-iend  but  not  my  roommate, 
for  their  stewardship  of  this  Export  Administration  Act. 

My  amendment  is  the  private  right  of  action.  It  would  give  indi- 
viduals and  companies  the  basic  right  to  sue  for  damages  if  they 
have  been  denied  a  contract  by  another  U.S.  company  complying 
with  the  Arab  boycott  of  Israel. 

The  Arab  boycott  of  Israel,  we  all  know  what  it  is,  it  is  American 
firms  that  do  business  with  Israel,  it  is  the  only  state-sponsored  or- 
ganized economic  boycott  that  breaks  U.S.  antiboycott  laws,  and  I 
find  it  anomalous  that  this  boycott  is  continuing  at  this  point  while 
Israel  and  its  Arab  neighbors  are  reaching  out  for  peace,  yet  eco- 
nomic warfare  continues.  In  my  judgment,  that  does  not  make  a 
great  deal  of  sense,  and  yet  the  boycott  continues. 

The  number  of  requests  for  information  from  our  three  biggest 
Arab  trading  partners  have  risen  from  fiscal  year  1991  to  1993, 
and  U.S.  corporations  doing  business  in  this  volatile  region  have  no 
business  helping  the  Arab  boycott  put  the  screws  to  Israel. 

Now  our  laws  on  this  aren't  new,  they  have  been  on  the  books 
for  15  years,  so  every  corporation  knows  the  laws  by  now,  they 
have  no  excuse,  and  the  vast  majority  of  firms  trading  in  the  Mid- 
dle East  abide  by  the  law  and  have  nothing  to  fear. 

What  the  amendment  would  do  is  put  more  pressure  on  those 
who  knowingly  abet  the  Arab  attempt  at  economically  annihilating 
Israel,  and  tney  would  have  to  change  their  ways,  and  this  has  al- 
ways been  a  great  priority  for  me. 

Let  me  just  say  that  people  say,  "Well,  why  a  private  right  of  ac- 
tion when  the  Government  can  do  this?"  Trie  maximum  fine  per 
violation  by  the  Commerce  Department  only  stands  at  $10,000.  The 
amendment  would  raise  it  to  $20,000. 

We  also  have  had  very  few  companies  actually  brought  to  justice 
under  this  boycott  law.  If  there  were  a  private  right  of  action,  not 
only  would  there  be  some  suits  but  I  think  that  companies  would 
think  twice  or  three  times. 

Let  me  give  you  one  example.  In  1989  the  Dover  Company  asked 
what  was  the  maximum  fine  they  could  be  sued  at  if  they  violated 
the  boycott.  They  were  told  by  the  Office  of  Anti-Boycott  Compli- 
ance that  the  cost  to  them  would  be  $25,000,  so  they  went  ahead, 
violated  the  boycott,  and  paid  the  $25,000  fine. 

In  addition,  we  have  had  a  very  small  number.  There  were  37 
penalties  levied  by  the  Office  of  Anti-Boycott  Compliance;  10  of 
those  penalties  were  less  than  $10,000,  only  four  were  for  more 
than  a  $100,000,  and  so  we  need  an  extra  way  to  enforce  this,  and 
that  is  why  I  have  offered  this  amendment. 

I  yield  back  my  time,  Mr.  Chairman. 

Cnairman  Hamilton.  Thank  you,  Mr.  Schumer. 
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Mr.  Oilman,  then  Mr,  Lantos. 

STATEMENT  OF  HON.  BENJAMIN  OILMAN  ON  THE  SCHUMER 

AMENDMENT 

Mr.  Oilman.  Thank  you,  Mr.  Chairman. 

I  would  like  to  express  my  strong  support  to  the  gentleman  from 
New  York  for  his  amendment  creating  a  private  right  of  action 
under  the  Export  Administration  Act  enabling  firms  or  individuals 
to  seek  civil  damages  against  U.S.  persons  or  corporations  breaking 
antiboycott  laws  by  complying  with  the  Arab  boycott  of  Israel.  The 
amendment  would  also  raise  the  maximum  per  violation  penalty, 
as  the  gentleman  has  indicated,  and  imposed  by  the  Commerce  De- 
partment for  boycott  infractions,  from  $10,000  to  $50,000. 

In  all  too  many  instances,  the  fines  currently  levied  by  the  Bu- 
reau of  Export  Administration  are  considered  just  a  part  of  nor- 
mally doing  business.  The  adoption  of  this  amendment  would  help 
to  end  that  practice  and  send  a  message  to  the  Arab  League  that 
it  is  time  to  end  the  blacklisting  of  U.S.  firms  that  trade  with  Is- 
rael, a  number  of  Arab  nations  having  already  assumed  that  stance 
informally. 

Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Lantos. 

Mr.  Lantos.  Mr.  Chairman,  I  would  like  to  commend  the  gen- 
tleman fi:"om  New  York,  Mr.  Schumer,  for  a  very  necessary  and 
veiy  useful  amendment.  He  explained  its  purpose.  I  fully  agree 
with  his  explanation  and  his  analysis,  and  I  urge  all  of  my  col- 
leagues to  approve  the  amendment. 

VOTE  ON  THE  SCHUMER  AMENDMENT 

Chairman  Hamilton.  Is  there  any  further  discussion  on  the 
amendment? 

If  not,  the  question  is  on  the  adoption  of  the  Schumer  amend- 
ment. All  in  favor  signify  by  saying  aye. 

Those  opposed,  no. 

The  ayes  have  it,  and  the  amendment  is  agreed  to. 

The  clerk  will  designate  the  next  section. 

Mr.  Van  Dusen.  Section  111,  sanctions  for  proliferation  activity 
and  the  use  of  weapons  of  mass  destruction,  page  131  in  the  en 
bloc. 

Chairman  Hamilton.  If  there  is  no  amendment,  the  clerk  will 
designate  the  next  section. 

Mr.  Van  Dusen.  Section  112,  administrative  and  judicial  review, 
page  131. 

Chairman  Hamilton.  If  there  is  no  amendment,  the  clerk  will 
designate  the  next  section. 

Mr.  Van  Dusen.  Section  113  enforcement,  page  139. 

Chairman  Hamilton.  If  there  is  no  amendment,  the  clerk  will 
designate  the  next  section. 

Mr.  Van  Dusen.  Section  114,  export  control  authority  proce- 
dures, page  150. 

Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  115,  annual  report,  page  171. 
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Chairman  Hamilton.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  116,  definitions,  page  175. 

Chairman  HAMILTON.  If  no  amendment,  the  clerk  will  designate 
the  next  section. 

Mr.  Van  Dusen.  Section  117,  effects  on  other  acts,  page  185. 

Mr.  TORRICELLI.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Torricelli  is  recognized. 

statement  of  HON.  ROBERT  TORRICELLI  ON  A  U.S.  TRADE  AGREE- 
MENT WITH  THE  people's  REPUBLIC  OF  CHINA  GOVERNING  LAUNCH 
SERVICES 

Mr.  Torricelli.  Mr.  Chairman,  reserving  the  right  to  offer  an 
amendment  at  this  point,  I  would  like  to  address  this  section. 

Mr.  Chairman,  in  all  the  discussion  about  trade  with  China  and 
difficulties  of  our  relationship,  we  have  lost  sight  of  the  fact  that 
the  United  States  has  a  trade  agreement  with  the  People's  Repub- 
lic of  China  governing  launch  services.  The  difficulty  is,  none  of 
these  agreements  have  been  kept,  and  the  result  has  been  a  loss 
of  launch  services  for  the  United  States  to  the  point  that  soon 
America  will  rank  behind  Europe,  Russia,  and  China  in  our  capa- 
bility to  launch  satellites.  The  civil  and  military  implications  of  this 
are  enormous. 

Just  recently  the  Department  of  Commerce  issued  licenses  for 
three  more  satellites  to  be  launched  by  the  People's  Republic  while 
the  administration  simultaneously  announced  that  the  People's  Re- 
public had  violated  the  terms  of  an  agreement  to  prevent  dumping 
on  the  world  market. 

Today  the  People's  Republic  is  underbidding  the  Europeans  and 
the  United  States  by  30,  40,  even  50  percent.  They  are  dumping 
services  and  destroying  the  American  launch  capability. 

I  have  drafted  an  amendment  that  would  condition  export  of  sat- 
ellites to  the  People's  Republic  or  Russia  on  the  determination  that 
the  launch  of  those  satellites  is  in  full  compliance  with  existing 
agreements  between  Russia,  China,  and  the  United  States.  To 
leave  the  current  situation  unaddressed,  make  no  mistake  about  it, 
will  mean  that  our  civil  launch  capability  will  be  lost. 

Private  American  companies  that  we  have  encouraged  into  the 
launch  business  are  competing  with  the  Chinese  Government,  and 
since  they  are  pricing  their  product  not  for  profit  but  simply  to  gain 
market  share,  we  will  lose.  The  eventual  cost  to  the  U.S.  Govern- 
ment will  be  enormous. 

I  have  been  working  with  each  of  the  three  American  launch  ca- 
pable companies  to  find  similar  language  that  would  allow  us  to 
put  an  amendment  in  this  bill  requiring  that  those  licenses  not  be 
given  unless  certification  of  the  law  is  being  enforced.  I  do  not  at 
the  moment  have  common  language  among  the  three.  I  simply,  Mr. 
Chairman,  want  to  put  the  committee  on  notice  that  it  is  my  hope, 
in  working  with  the  chairman,  and  working  with  Mr.  Gejdenson, 
that  we  can  find  common  language  that  the  three  American  compa- 
nies can  agree  upon. 

But  I  certainly  do,  by  the  time  this  bill  comes  to  the  floor,  want 
to  be  able  to  address  this  situation  and  wanted  to  bring  it  to  your 
attention  and  the  attention  of  the  committee. 
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Chairman  Hamilton.  I  thank  the  gentleman  for  bringing  it  to 
the  attention  of  the  committee.  I  certainly  will  work  witn  him  to 
see  if  we  can  develop  satisfactory  language  and  with  other  mem- 
bers as  well. 

Mr.  Bereuter. 

Mr.  Bereuter.  Thank  you,  Mr.  Chairman. 

As  some  of  the  members  know,  Mr.  Torricelli  and  I  don't  always 
see  eye  to  eye  on  all  issues,  but  I  think  he  has  correctly  pointed 
out  the  concerns,  the  problems,  that  we  are  having  and  the  impli- 
cations of  it,  and  I  hope  that  he  continues  in  his  effort  with  the 
chairman  and  other  members  to  find  a  solution  to  this  problem 
that  he  has  pointed  out  because  I  think  he  is  very  much  on  track. 

Thank  you,  Mr.  Chairman. 

Chairman  HAMILTON.  Thank  you,  Mr.  Bereuter.  We  will  work 
with  you  on  it  as  well. 

Mr.  Oilman. 

Mr.  Oilman.  Mr.  Chairman,  I  support  the  objectives  behind  the 
gentleman's  amendment,  and  I  too  would  like  to  work  with  him  to 
find  a  satisfactory  compromise  on  a  waiver  provision.  ,  And  I  look 
forward  to  working  with  the  gentleman. 

Thank  you. 

Chairman  Hamilton.  Mr.  Royce. 

Mr.  Royce.  Mr.  Chairman,  I  am  in  disagreement,  but  if  I  could 
ask  for  consideration  to  be  involved  in  these  negotiations. 

Chairman  Hamilton.  You  certainly  will  be  involved,  Mr.  Royce. 

Mr.  Royce.  I  think  it  makes  less  sense  to  risk  the  satellite  indus- 
try's competitive  position  when  U.S.  launch  manufacturers  are  not 
a  consideration  for  a  given  launch,  and  I  would  like  that  issue  to 
be  considered,  and  so  I  appreciate  that  consideration. 

Chairman  Hamilton.  It  will  be,  Mr.  Royce. 

Mr,  Oejdenson.  Mr.  Chairman,  let  me  assure  all  members,  we 
will  take  their  concerns  and  their  voices  when  we  sit  down  to  look 
at  this. 

statement  of  HON.  LEE  HAMILTON  ON  THE  ENCRYPTION  PROVISION 

Chairman  Hamilton.  The  chair  would  like  to  make  a  few  re- 
marks concerning  a  provision  in  subsection  C  of  section  117  of  the 
committee's  substitute.  The  provision  in  question,  which  is  based 
upon  legislation  drafted  very  ably  by  the  Congresswoman  from 
Washington,  Ms.  Cantwell,  provides  for  the  loosening  of  current 
U.S.  controls  on  exports  for  civilian  use  of  generally  available 
encryption  software. 

As  many  of  my  colleagues  on  the  committee  are  aware,  this  pro- 
vision has  been  vigorously  debated  for  several  months.  Software 
companies  say  U.S.  export  controls  deny  them  market  opportuni- 
ties abroad  without  slowing  the  worldwide  spread  of  encryption. 
The  administration  has  told  us  that  current  controls  are  essential 
to  U.S.  national  security.  Many  administration  objections  to  this 
provision  cannot  be  fully  discussed  in  a  nonclassified  meeting  such 
as  this  one. 

I  have  the  sense  from  the  information  available  to  me  that  a 
compromise  might  be  possible  on  the  issue.  In  that  spirit,  I  wrote 
to  National  Security  Advisor  Anthony  Lake  last  week  to  ask  wheth- 
er the  White  House  would  be  willing  to  discuss  this  provision.  The 
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House  Intelligence  Committee  also  has  an  interest  in  this  provi- 
sion. 

In  a  February  letter  and  in  a  conversation  yesterday  Chairman 
Glickman  conveyed  to  me  his  intention  to  seek  sequential  referral 
of  this  bill  so  that  the  Intelligence  Committee  can  consider  the 
encryption  provision. 

I  want  to  state  for  the  record  today  that  I  have  made  a  commit- 
ment to  Chairman  Glickman  to  support  the  Intelligence  Commit- 
tee's request  for  sequential  referral.  For  his  part,  Chairman  Glick- 
man has  assured  me  that  if  the  Intelligence  Committee  reports  a 
different  version  of  this  provision,  which  I  understand  is  likely  on 
the  basis  of  my  conversations  with  Mr.  Glickman,  he  will  join  inter- 
ested members  of  the  Foreign  Affairs  Committee  in  approaching 
the  administration  on  a  possible  compromise.  My  intention,  which 
is  shared  by  Chairman  Glickman,  is  to  resolve  this  issue  with  the 
administration  before  this  bill  comes  to  the  House  floor. 

The  chair  wants  to  express  special  appreciation  to  Congress- 
woman  Cantwell  and  to  Chairman  Glickman,  to  Congressman  Gil- 
man,  and  others  who  are  interested  in  this  provision  for  their  un- 
derstanding of  the  sensitivity  of  the  issue  and  the  importance  of  it, 
and  Mr.  Bereuter,  of  course,  throughout  who  serves  on  the  Intel- 
ligence Committee — I  think  he  is  the  only  member  of  the  commit- 
tee— Mr.  Torricelli  serves  on  the  Intelligence  Committee  as  well, 
and  we  have  appreciated  their  cooperation  on  this. 

The  clerk  will  designate  the  next  section. 

Ms.  Cantwell,  did  you  have  a  statement?  Excuse  me. 

Ms.  Cantwell.  Thank  you,  Mr.  Chairman. 

I  would  like  to  take  this  opportunity  to  commend  you  and  Mr. 
Gilman  for  your  leadership  in  moving  this  bill  forward,  and  par- 
ticularly this  section. 

Chairman  Hamilton.  Could  you  get  a  little  closer  to  that  micro- 
phone, please? 

STATEMENT  OF  HON.  MARL\  CANTWELL  ON  THE  ENCRYPTION 

PROVISION 

Ms.  Cantwell.  Yes,  Mr.  Chairman.  I  do  want  to  recognize  and 
thank  you  for  moving  this  bill  forward  and  also  Mr.  Gilman,  and 
particularly  moving  this  section  forward. 

I  would  like  to  thank  and  applaud  Mr.  Gejdenson  and  the  rank- 
ing Republican,  Mr.  Roth,  for  also  making  real  reform  in  the  export 
area,  and  I  would  like  to  thank  all  members  on  both  sides  of  this 
issue  for  their  patience  and  willingness  to  listen  to  the  concerns 
about  the  encryption  provisions.  Clearly,  this  has  been  one  of  the 
most  complicated  parts  of  the  bill,  and  I  look  forward  to  working 
with  the  various  people  on  further  negotiations  on  this  legislation. 

Chairman  HAMILTON.  Thank  you  Ms.  Cantwell. 

Any  further  amendments  to  this  section? 

If  not,  the  clerk  will  designate  the  next  section. 

Mr.  Van  Dusen.  Section  118,  authorization  of  appropriations, 
page  201. 

Chairman  Hamilton.  If  there  is  no  amendment,  the  clerk  will 
designate  the  next  section. 

Mr.  Van  Dusen.  Section  119,  conforming  amendments  to  other 
laws,  page  202. 
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Chairman  Hamilton.  If  there  are  no  amendments,  the  clerk  will 
designate  the  next  section. 

Mr.  Van  Dusen.  Section  120,  effective  date,  page  203. 

Chairman  HAMILTON.  If  there  are  no  amendments,  the  clerk  will 
designate  the  next  section. 

Mr.  Van  Dusen.  Section  121,  expiration  date,  page  203. 

Chairman  Hamilton.  If  there  are  no  objections  or  amendments, 
the  clerk  will  designate  the  next  section. 

Mr.  Van  Dusen.  Section  122,  savings  provisions,  page  203. 

Mr.  Herman.  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Berman. 

Mr.  Berman.  I  move  to  strike  the  last  word. 

Chairman  Hamilton.  Yes. 

STATEMENT  OF  HON.  HOWARD  BERMAN 

Mr.  Berman.  Yes,  Mr.  Chairman.  I  am  sorry  I  wasn't  here  when 
the  en  bloc  amendment  was  taken  up.  There  are  just  a  couple  of 
comments  I  would  like  to  make. 

First,  at  the  beginning  I  was  very  worried  about  this  legislation, 
but  after  looking  at  it  I  realized  that  it  was  much  better  than  my 
original  impression. 

In  addition  to  that,  a  number  of  changes  have  been  made.  I 
would  just  like  to  point  out  a  few,  because  I  still  think  it  is  a  work 
in  progress,  I  think  there  are  some  things  that  need  to  be  corrected 
as  it  moves  forward.  So  I  would  just  like  to  take  a  little  time  here 
to  touch  on  a  couple  of  these  changes  already  made. 

The  bill  originally  restricted  only  the  export  of  items  that  would 
have  made  a  direct,  substantial,  and  material  contribution  to  the 
capability  to  produce  weapons  of  mass  destruction  or  to  the  mili- 
tary potential  of  individual  countries.  That  standard  I  thought  was 
too  high,  and  the  en  bloc  amendment  now  makes  reference  to  a  di- 
rect and  significant  contribution  as  opposed  to  a  direct,  substantial, 
and  material  contribution. 

While  I  share  the  commitment  of  Mr.  Gejdenson  and  Mr.  Roth 
that  export  controls  are  most  effective  when  implemented  multilat- 
erally,  I  think  sometimes  obtaining  multilateral  controls  requires 
U.S.  leadership,  and  I  know  Mr.  Gejdenson  and  Mr.  Roth  agree 
with  that  because  always  in  their  bill  they  provided  a  period  of 
time  for  the  United  States  to  act  unilaterally.  But  the  bill  as  now 
amended,  I  think,  creates  a  better  balance  by  stating  that  the  need 
to  lead  the  international  community  or  overriding  national  security 
or  foreign  policy  interests  may  justify  unilateral  controls  in  specific 
cases.  I  would  just  like  to  make  reference  to  what  I  think  were 
some  of  the  most  effective  controls  we  ever  enacted,  which  was  the 
foreign  policy  controls  which  we,  the  Congress,  legislated  over  a 
President  who  vetoed  them  on  South  Africa,  ana  we  went  out 
there,  we  struck  that  position  unilaterally,  we  then  provided  the 
leadership  without  an  arbitrary  time  limit,  and  the  rest  of  the 
world  joined  us.  The  South  African  business  community  turned  into 
opponents  of  apartheid  as  a  result  of  those  controls,  and  we  have 
seen  what  has  happened.  I  think  it  is  important  to  continue  that 
ability.  The  bill  now  requires  a  resolution  of  disapproval  to  end  uni- 
lateral controls  and  I  think,  therefore,  creates  and  strikes  the  ap- 
propriate balance. 
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Originally  the  bill  called  for  the  Secretary  of  Commerce  to  review 
annually  all  controlled  commodities  and  technology  and  to  justify 
the  inclusion  of  each  item  on  the  controlled  list,  to  remove  items, 
and  to  change  the  specification  of  items  on  the  list.  Nowhere  was 
he  to  consider  what  might  be  needed  to  be  added  to  the  list.  Now 
that  consideration  will  become  part  of  the  annual  review. 

I  was  also  concerned  originally  about  the  reexport  of  U.S.  com- 
modities and  technologies  that  contribute  to  other  countries'  mili- 
tary programs  or  capabilities  to  produce  weapons  of  mass  destruc- 
tion. There  will  now  be  report  language  to  make  clear  that  the 
bill's  intent  is  to  ensure  that  reexports  as  well  as  exports  are  cov- 
ered. Export  includes  in  its  definition,  as  I  understand  it,  reexport, 
and  we  are  going  to  point  that  out  in  the  committee  report. 

Generally,  I  want  to  thank  Mr.  Grejdenson  and  Mr.  Roth  and 
their  staffs.  They  have  been  very  cooperative  and  helpful  on  this 
and  patient  with  me,  and  I  appreciate  the  changes  they  have  con- 
sidered and  yield  back. 

Chairman  Hamilton.  The  chair  just  wants  to  acknowledge  the 
contributions  of  the  gentleman  from  California  has  made  through- 
out these  negotiations.  They  have  been  very  substantial  and  sub- 
stantive, and  we  appreciate  his  work. 

The  chair  will  ask  the  clerk  to  designate  Title  II.  Without  objec- 
tion, we  will  now  designate  Title  II. 

Mr.  Van  Dusen.  Title  II,  Nuclear  Proliferation  Prevention  Act. 

Chairman  Hamilton.  Without  objection,  we  will  designate  Title 
II  in  its  entirety.  Are  there  any  amendments  to  Title  II? 

FINAL  PASSAGE 

If  not,  that  completes  the  reading  of  the  bill.  The  question  occurs 
on  H.R.  3937,  as  amended  by  the  committee  substitute,  favorably 
reported.  All  those  in  favor  signify  by  saying  aye. 

Those  opposed,  no. 

In  the  opinion  of  the  chair,  the  ayes  have  it,  H.R.  3937,  as 
amended,  is  ordered  favorably  reported.  Without  objection,  the  staff 
will  make  all  necessary  and  appropriate  technical  and  conforming 
changes.  The  chair's  intention  is  to  file  the  report  on  this  legisla- 
tion as  soon  as  possible  but  no  later  than  noon  on  Tuesday. 

Mr.  Goodling. 

Mr.  Goodling.  Mr.  Chairman,  I  request  that  the  minority  have 
the  customary  3  days  in  order  to  file  its  views  on  these  measures. 

Chairman  Hamilton.  I  am  sorry,  sir? 

Mr.  GooDLENG.  I  am  requesting  the  usual  3  days. 

Chairman  Hamilton.  Without  objection. 

Mr.  Goodling.  Thank  you. 

Chairman  Hamilton.  Mr.  Johnston. 

Mr.  Johnston.  Mr.  Chairman,  may  I  have  your  consent  to  file 
an  opening  statement? 
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Chairman  Hamilton.  Without  objection. 

[The  prepared  statement  of  Mr.  Johnston  appears  in  the  appen- 
dix.] 

The  chair  would  hke  to  proceed 

Mr.  Edwards.  Mr.  Chairman,  can  all  members  have  permission 
to  file  remarks? 

Chairman  Hamilton.  Yes,  without  objection. 

[Whereupon,  at  10:48  a.m.,  the  committee  proceeded  to  other 
business.] 
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To  pro\ide  authority  to  control  exports. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  •  This  Act  may  be  cited  as  the  "Omnibus  Export  Ad- 

5  ministration  Act  of  1994". 

6  SEC.  2.  TABLE  OF  CONTENTS. 

7  The  table  of  contents  of  this  Act  is  as  follows: 

•  S«f.   1.  Short  title. 
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TITLE  I— EXPORT  ADMINISTRATION 
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f  ART  U — KEPEAL  OP  UXJPUCATIVE  PBOVISIONS 

Sec.  251.  Repeal. 

1  TITLE  I -EXPORT 

2  ADMINISTRATION 

3  SEC.  101.  SHORT  TITLE. 

4  This  title  may  be  cited  as  the  "Export  Act  of  1994". 

5  SEC.  102.  FINDINGS. 

6  The  Congress  makes  the  following  findings: 

7  (1)  Export  controls  are  a  part  of  a  comprehen- 

8  sive  response  to  national  security  threats.   United 

9  States  exports  should  be  restricted  only  for  critical 

10  national  security,  nonproliferation,  and  foreign  policy 

1 1  reasons. 

12  (2)  Exports  of  certain  commodities  and  tech- 

13  nology  may  adversely  affect  the  national  security  of 

14  the  United  States  by  making  a  direct  and  significant 

15  contribution  to  the  military  potential  of  individual 

16  countries    or    by    disseminating    the    capability    to 

17  produce  or  use  weapons  of  mass  destruction.  There- 

18  fore,  the  administration  of  e^wrt  controls  should 

19  emphasize  the  control  of  these  e^orts. 

20  (3)   The   acquisition  of  dual  use   commodities 

21  and  technology  by  those  countries  and  end  users 

22  whose    actions   or  policies   run   counter   to   United 

23  States  national  securitj'^  interests  may  enhance  the 

24  militan'  capabilities  of  those  countries,  particularly 
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1  their  ability  to  produce  and  deliver  nuclear,  chemi- 

2  caJ,    and    biological    weapons.    This    enhancement 

3  threatens  the  security  of  the  United  States  and  its 

4  allies,  and  places  additional  demands  on  the  defense 

5  budget  of  the  United  States.  Availability  to  certain 

6  countries  and  end  users  of  items  that  contribute  to 

7  certain  military  capabilities  or  the  proliferation  of 

8  weapons  of  mass  destruction  is  a  fundamental  con- 

9  cem  of  the  United  States  and  should  be  eliminated 

10  through  negotiations  and  other  appropriate  means 

1 1  whenever  possible. 

12  (4)  Exporting  is  critical  to  the  economic  health 

13  of  the  United  States  and,  therefore,  to  its  national 

14  security  as  well.  With  the  growing  importance  of  ex- 

15  ports  to  sustained  United  States  economic  growth 

16  and  vitality,  restrictions  on  exports  must  be  evalu- 

17  ated  in  terms  of  their  effects  on  the  United  States 

18  economy  as  weU  as  on  its  national  security.  Restric- 

19  tions  on  exports  from  the  United  States  have  had  se- 

20  rious  adverse   effects   on   economic   competitiveness 

21  and    domestic    employment,    particularly   when    re- 

22  straints   applied  by  the  United   States  have  been 

23  more  extensive  than  those  imposed  by  other  coun- 

24  tries  or  when  United  States  export  control  policy  is 

25  uncertain. 
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1  (5)  Export  controls  cannot  be  the  sole  instru- 

2  ment  of  the  United  States  to  prevent  a  country  or 

3  end  user  from  developing  weapons  of  mass  destruc- 

4  tion.  For  this  reason,  export  controls  should  be  ap- 

5  plied  as  part  of  a  comprehensive  response  to  security 

6  threats. 

7  (6)  The  national  security  of  the  United  States 

8  depends  not  only  on  wise   foreign  pohcies   and  a 

9  strong  defense,  but  also  a  vibrant  national  economy. 

10  To  be  truly  effective,  export  controls  should  be  ap- 

1 1  plied  uniformly  by  all  supphers. 

12  (7)  Effective  export  controls  also  must  be  fo- 

13  cused  only  on  those  items  that  materially  contribute 

14  to  a  country's  or  an  end  user's  mihtary  potential  or 

1 5  potential  to  produce  or  use  weapons  of  mass  destruc- 

1 6  tion. 

17  (8)  Unilateral  export  controls  are  generally  not 

1 8  effective  in  influencing  the  behavior  of  other  govem- 

19  ments  or  impeding  access  to  controlled  countries  of 

20  controlled  items.  In  most  situations,  unilateral  con- 

21  trols  alone  impede  access  to  United  States  sources 

22  of  supply  without  affecting  the  ability  of  controlled 

23  countries  to  obtain  controlled  items  elsewhere.  More- 

24  over,  unilateral  controls  permit  foreign  competitors 

25  to  serve  markets  the  United  States  Government  de- 
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1  nies  to  United  States  firms  and  workers,  thus  im- 

2  pairing  the  reliability  of  United  States  suppliers  in 

3  comparison  with  their  foreign  competitors. 

4  (9)  The  United  States  recognizes  the  impor- 

5  tance   of  comprehensive   enforcement   measures   to 

6  maximize  the  effectiveness  of  multilateral  controls. 

7  (10)  The  United  States'  export  control  system 

8  must  not  be  overly  restrictive  or  bureaucratic,  or  un- 

9  dermine  the  competitive  position  of  American  indus- 

10  try.  The  export  control  system  must  be  efficient,  re- 

1 1  sponsive,  transparent,  and  effective. 

12  (11)  Export  restrictions  that  negatively  affect 

13  the  United  States  industrial  base  ultimately  weaken 

14  United  States  mihtary  capabihties  and  lead  to  de- 

15  pendencies  on  foreign  sources  for  key  components. 

16  (12)  Minimization  of  restrictions  on  exports  of 

17  agricultural  commodities  and  products  is  of  critical 

18  importance  to  the  maintenance  of  a  sound  agricul- 

19  tural  sector,  to  a  positive  contribution  to  the  balance 

20  of  payments,  to  reducing  the  level  of  Federal  ex- 

21  penditures  for  agricultural  support  programs,  and  to 

22  United   States  cooperation  in  efforts  to  eliminate 

23  malnutrition  and  world  himger. 
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1  SKC.  103.  FULICY  STATEMENT. 

2  It  is  the  policy  of  the  United  States  to  do  the  follow- 

3  ing: 

4  (1)   To  stem  the  proliferation  of  weapons  of 

5  mass  destruction  and  the  means  to  deliver  them 

6  by— 

7  (A)  leading  international  efforts  to  control 

8  the  proliferation  of  chemical,  biological,  and  nu- 

9  clear  weapons  and  missiles; 

10  (B)     controlling    involvement    of    United 

1 1  States  persons  in,  and  contributions  by  United 

12  States  persons  to,  foreign  programs  intended  to 

13  develop  weapons  of  mass  destruction  or  missiles 

14  and   the    means   to    design,    develop,    produce, 

15  stockpile,  or  use  them;  and 

16  (C)  implementing  international  treaties  or 

17  other  agreements  that  require  controls  on  ex- 

18  ports  of  designated  items,  reports  on  the  pro- 

19  duction,  processing,  consumption,  and  exports 

20  of  such  items,  and  compliance  with  verification 

21  programs. 

22  (2)  To  restrict  the  export  of  items  that  would 

23  directly  and  significantly  contribute  to  the  military 

24  potential  of  countries  so  as  to  pose  a  threat  to  the 

25  national  security  of  the  United  States  or  its  allies. 

26  (3)  To— 
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1  (A)  minimize  uncertainties  in  export  con- 

2  trol  policy;  and 

3  (B)  encourage  trade  with  all  countries  with 

4  which  the  United  States  has  diplomatic  or  trad- 

5  bag  relations,  except  those  countries  with  which 

6  such  trade  has  been  determined  by  the  Presi- 

7  dent  to  be  against  the  national  interest,  and  to 

8  strongly  encourage  the  trading  partners  of  the 

9  United  States  not  to  trade  with  those  other 

10  countries. 

11  (4)  To  restrict  export  trade  when  necessary  to 

12  protect  the   domestic   economy  from  the   excessive 

13  drain  of  scarce  materials  and  to  reduce  the  serious 

14  inflationary  impact  of  foreign  demand. 

15  (5)  To  increase  the  effectiveness  of  and  the  reU- 

16  ance  of  the  United  States  upon  multilateral  coordi- 

17  nation  of  controls  throu^  effective  e2q)ort  control 

18  regimes  that — 

19  (A)  clearly  identify  coimtries  and  entities 

20  to  which,  and  end  uses  for  which,  exports  of 

21  items  are  to  be  controlled, 

22  (B)   incorporate   lists   of  controlled   items 

23  that  are  critical  to  the  control  objectives, 

24  (C)  estabhsh  uniform  criteria  and  proce- 

25  dures  for  licensing,  and 
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1  (D)  implement  means  to  curtail  member 

2  countries  from  granting  licenses  that  render  in- 

3  effective  license  denials  by  the  United  States. 

4  (6)   To  impose  unilateral  controls,  under  the 

5  procedures  and  conditions  set  forth  in  section  106, 

6  only  when  it  is  essential  to  the  national  security  or 

7  foreign  policy  of  the  United  States,  and  only  after 

8  full  consideration  of  the  economic  impact  of  the  con- 

9  trols  and  their  effectiveness  in  achieving  their  in- 

10  tended  objectives. 

1 1  (7)  To  make  all  Ucensing  determinations  in  a 

1 2  timely  manner  so  undue  delays  in  the  Ucensing  proc- 

13  ess  will  not  cause  a  United  States  firm  to  lose  an 

14  export  sale. 

15  (8)  To  maintain  a  presumption  of  approval  of 

16  license  applications  for  authority  to  export  items  for 

17  civil  end  use. 

18  (9)  To  use  export  controls  to  encoiu-age  other 

19  countries  to  take  immediate  steps  to  prevent  the  use 

20  of  their  territories  or  resources  to  aid,  encourage,  or 

2 1  give  sanctuary  to  those  persons  involved  in  directing, 

22  supporting,  or  participating  in  acts  of  international 

23  terrorism. 

24  (10)  (A)    To  counteract  restrictive  trade  prac- 

25  tices   or  boycotts   fostered   or   imposed  by  foreign 
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1  countries   against   other  countries   fiiendly  to   the 

2  United  States  or  against  any  United  States  person. 

3  (B)  To  encourage  and,  in  specified  cases,  re- 

4  quire  United  States  persons  engaged  in  the  export  of 

5  commodities,  technology,  and  other  information  to 

6  refiise  to  take  actions,  including  furnishing  informa- 

7  tion  or  entering  into  or  implementing  agreements, 

8  which  have  the  effect  of  furthering  or  supporting  the 

9  restrictive  trade  practices  or  boycotts  fostered  or  im- 

10  posed  by  any  foreign  coimtry  against  a  country 

1 1  finendly  to  the  United  States  or  against  any  United 

12  States  person. 

13  (11)   To   consolidate   export  control   functions 

14  and    increase    administrative    accountability,     and 

15  thereby  better  serve  the  exporting  pubhc  by  reducing 

16  and  eliminating  overlapping,  conflicting,  and  incon- 

17  sistent  regulatory  burdens. 

18  (12)  To  minimize  restrictions  on  the  export  of 

19  agricultural  commodities  and  products. 

20  SEC.  104.  GENERAL  PROVISIONS. 

21  (a)  Types  op  Licenses. — ^Under  such  conditions  as 

22  the  Secretary  may  impose,  consistent  with  the  provisions 

23  of  this  title,  and  subject  to  paragraph  (2)(B),  the  Sec- 

24  retar}'  may  require  the  following  types  of  licenses  for  ex- 
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1  ports  of  commodities  and  technology  controlled  under  this 

2  title: 

3  (1)  Specific  exports  and  reexports. — ^An 

4  individual  validated  license,  authorizing  a  specific  ex- 

5  port. 

6  (2)  Multiple  exports  and  reexports. — (A) 

7  Validated  licenses  authorizing  multiple  exports,  in 

8  Ueu  of  an  individual  validated  license  for  each  such 

9  e^ort. 

10  (B)(i)  A  distribution  license,  authorizing  mul- 

1 1  tiple  exports  of  general  application  computers  to  any 

12  country  other  than  a  sanctioned  country.  The  Sec- 

13  retary  shall  grant  such  distribution  Ucenses  strictiy 

14  on  the  basis  of  the  reliability  of  the  applicant  and 

15  foreign  consignees  with  respect  to  the  prevention  of 

16  diversion  of  commodities  or  technology,  consistent 

17  with  section  105(a)(1).  Not  later  than  30  days  after 

18  an  application  is  submitted  under  section  109  for 

19  such  a  distribution  license  to  export  general  applica- 

20  tion  computers,  the  Secretary  shall  grant  the  license 

21  with  respect  to  such  distributors  and  end  users  that 

22  the  Secretary  determines  to  be  reliable.   The  Sec- 

23  retary  may  deny  the  license  application  with  respect 

24  to  those  distributors  and  end  users  that  present  a 

25  risk  of  diversion  of  commodities  or  technology,  di- 
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1  rectly  or  indirectly,  consistent  with  the  provisions  of 

2  section  105(a)(1). 

3  (ii)  For  purposes  of  this  subparagraph,  a  "sanc- 

4  tioned  country"  is  any  country — 

5  (I)  the  government  of  which  the  Secretary 

6  of  State  has  determined  to  be  a  government 

7  that  has  repeatedly  provided  support  for  acts  of 

8  international  terrorism;  or 

9  (II)  against  which  the  United  States  main- 

10  tains  an  embargo  on  all,  or  substantially  all,  ex- 

11  ports  pursuant  to  the  International  Emei^ncy 

1 2  Economic  Powers  Act  or  the  Trading  With  The 

13  Enemy  Act. 

14  (iii)   For  purposes   of  this   subparagraph,   the 

15  term   "general   apphcation  computers"   means   any 

16  computer  sustem,  computer  networking  equipment, 

17  peripheral   to   a  computer  system,   or  combination 

18  thereof,  on  which  export  controls  are  in  effect  under 

19  section  105,  except  the  foUowing: 

20  (I)  Supercomputers. 

21  (n)  Computers  specially  designed  for  use 

22  in  connection  with  the  capability  described  in 

23  subparagraph  (A)  or  (B)  of  section  105(a)(1). 
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1  (m)  Computers  specially  designed  for  use 

2  in  connection  with  the  surreptitious  interception 

3  of  wire  or  oral  communications. 

4  (b)  General  Prohibition. — Notwithstanding  any 

5  other  provision  of  this  title,  no  person  may  export  any  item 

6  which  such  person  knows  will  materially  contribute  to  a 

7  program  or  activity  for  the  design,  development,  or  manu- 

8  fEicture  of  a  weapon  of  mass  destruction  or  missile  in  a 

9  country  that  is  not  a  member  of,  or  a  cooperating  coimtry 

10  with  respect  to,  an  e2q)ort  control  regime  controlling  such 

1 1  weapon  or  missile. 

12  (c)  United  States  Commodity  Control  Index. — 

13  (1)  In  general. — The  Secretary  shall — 

14  (A)  establish  and  maintain  a  United  States 

15  Commodity  Control  Index  which  shall  identify 

16  all  commodities  and  technology  on  which  con- 

17  trols  are  imposed  under  this  title; 

18  (B)  specify  the  license  requirements  appU- 

19  cable  to  the  items  on  the  control  index;  and 

20  (C)  designate  countries  and  end  uses  or 

21  end  users  to  which  exports  of  conmaodities  and 

22  technology  are  controlled. 

23  (2)  Contents. — The  control  index  shall — 

24  (A)  consist  of  a  security  control  list  of  all 

25  commodities   and   technology   on  which  export 
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1  controls   are   imposed  under   section   105,   an 

2  emergency  control  list  of  all  commodities  and 

3  technology  on  which  export  controls  are  im- 

4  posed  under  section  106,  and  a  short  supply 

5  control  list  of  all  commodities  on  which  export 

6  controls  are  imposed  under  section  107; 

7  (B)  for  each  item  on  the  control  index, 

8  specify    with    particularity    the    performance 

9  (where  applicable)  and  other  identifying  charac- 

10  teristics  of  the  item  and  provide  a  rationale  for 

1 1  why  the  item  is  on  the  control  list; 

12  (C)  identify  countries  and  end  uses  or  end 

13  users  to  which  exports  are  controlled,  including 

14  specific   projects   and   end   users    of  concern, 

15  cross-referenced  with  the  list  of  commodities 

16  and  technology  on  which  export  controls  are  im- 

17  posed;  and 

18  (D)  be  sufficiently  specific  and  clear  as  to 

19  guide  exporters  and  hcensing  officers  in  deter- 

20  minations  of  hcensing  requirements  under  this 

21  title. 

22  (3)  Licensing  of  control  index  commod- 

23  ITIES  AND  technology. — ^A  validated  Ucense  may 

24  be  required  for  the  export  of  those  commodities  and 

25  technology  that  are  specifically  and  clearly  identified 
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1  on  the  control  index  to  countries,  end  uses,  and  end 

2  users  so  designated  on  the  control  index.  No  author- 

3  ity  or  permission  may  be  required  to  export  com- 

4  modities   and  technology  not  so   identified  to  any 

5  country,  end  use,  or  end  user  not  so  designated- 

6  (d)  Delegation  op  Authority. — ^The  President 

7  may  delegate  the  power,  authority,  and  discretion  con- 

8  ferred  upon  the  President  by  this  title  to  such  depart- 

9  ments,  agencies,  and  officials  of  the  Grovemment  as  the 

10  President  considers  appropriate,  except  that  no  authority 

1 1  under  this  title  may  be  delegated  to,  or  exercised  by,  any 

12  official  of  any  department  or  agency  the  head  of  which 

1 3  is  not  appointed  by  the  President,  by  and  with  the  advice 

14  and  consent  of  the  Senate.  The  President  may  not  dele- 

15  gate  or  transfer  his  power,  authority,  or  discretion  to  over- 

16  rule  or  modify  any  recommendation  or  decision  made  by 

17  the  Secretary,  the  Secretary  of  Defense,  or  the  Secretary 

1 8  of  State  under  this  title  and  may  not  delegate  the  author- 

19  ity  under  section  106(a)(4). 

20  (e)  Notification  of  the  Public;  Consultation 

21  With  Business. — The  Secretary  shall  keep  the  pubUc 

22  fuUy  apprised  of  changes  in  export  control  policy  and  pro- 

23  cedures  instituted  in  conformity  with  this  title  with  a  view 

24  to  encouraging  trade.  The  Secretary  shall  consult  regu- 

25  larly  with  representatives  of  a  broad  spectrum  of  enter- 
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1  prises,  labor  organizations,  and  citizens  interested  in  or 

2  affected  by  export  controls,  in  order  to  obtain  their  views 

3  on  United  States  export  control  policy  and  the  foreign 

4  availability  of  items  subject  to  controls. 

5  (f)  Export  Advisory  Committees. — 

6  (1)  Appointment. — ^Upon  his  or  her  own  ini- 

7  tiative  or  upon  the  written  request  of  representatives 

8  of  a  substantial  segment  of  any  industry  which  pro- 

9  duces  any  items  subject  to  export  controls  under  this 

10  title  or  being  considered  for  such  controls,  the  Sec- 

1 1  retary  shall  appoint  eaqjort  advisory  committees  with 

12  respect  to  any  such  items.   Each  such  committee 

13  shall  consist  of  representatives  of  United  States  in- 

14  dustry  and  Grovemment,  including  the  Department 

15  of  Commerce  and  other  departments  and  agencies  of 

16  the  Government,  as  appropriate.  The  Secretary  shall 

17  permit  the  widest  possible  participation  by  the  busi- 

18  ness  community  on  the  export  advisory  committees. 

19  (2)  Functions. — ^Export  advisory  committees 

20  appointed  under  paragraph  (1)  shall  advise  and  as- 

21  sist  the  Secretary,  and  any  other  department,  agen- 

22  cy,  or  official  of  the  Government  to  which  the  Presi- 

23  dent  delegates  authority  under  this  title,  on  actions 

24  (including  all  aspects  of  controls  imposed  or  pro- 

25  posed)  designed  to  carry  out  the  policies  of  this  title 
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1  concerning  the  items  with  respect  to  which  such  ex- 

2  port  advisory  committees  were  appointed.  Such  com- 

3  mittees,  where  they  have  expertise  in  such  matters, 

4  shall  be  consulted  on  questions  involving — 

5  (A)  technical  matters, 

6  (B)  worldwide  availability  and  actual  utih- 

7  zation  of  production  technology, 

8  (C)  licensing  procedures  which  affect  the 

9  level  of  export  controls  appUcable  to  any  items, 

10  (D)  revisions  of  the  security  control  list  (as 

11  provided  in  section  105(j),  including  proposed 

12  revisions  of  multilateral  controls  in  which  the 

13  United  States  participates, 

14  (E)  the  issuance  of  regulations, 

15  (F)  the  impact  and  interpretation  of  exist- 

16  ing  regulations, 

17  (G)  processes  and  procedures  for  review  of 

18  licenses  and  pohey, 

19  (H)  any  other  questions  relating  to  actions 

20  designed  to  carry  out  this  title,  and 

21  (I)   the   operation   and  conduct  of  inter- 

22  national  business  transactions. 

23  Nothing  in  this  subsection  shall  prevent  the  United 

24  States  Government  frora.  consulting,   at  any  time, 

25  with  any  person  representing  an  industry  or  the  gen- 
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1  eral  public,  regardless  of  whether  such  person  is  a 

2  member  of  an  export  advisory  committee.  Members 

3  of  the  pubhc  shall  be  given  a  reasonable  opportunity, 

4  pursuant  to  regulations  prescribed  by  the  Secretary, 

5  to  present  evidence  to  such  committees. 

6  (3)  Reimbursement  op  expenses. — Upon  the 

7  request  of  any  member  of  any  export  advisory  com- 

8  mittee  appointed  under  paragraph  (1),  the  Secretary 

9  may,  if  the  Secretary  determines  it  to  be  appro- 

10  priate,  reimburse  such  member  for  travel,  subsist- 

1 1  ence,  and  other  necessary  expenses  incurred  by  such 

12  member  in  connection  with  the  duties  of  such  mem- 

1 3  ber. 

14  (4)  Chairperson. — ^Each  export  advisory  com- 

15  mittee  appointed  under  paragraph  (1)  shall  elect  a 

16  chairperson,  and  shall  meet  at  least  every  3  months 

17  at  the  call  of  the  chairperson,  unless  the  chairperson 

18  determines,  in  consultation  with  the  other  members 

19  of  the  committee,  that  such  a  meeting  is  not  nec- 

20  essary  to  achieve  the  purposes  of  this  subsection. 

21  Each  such  committee  shall  be  terminated  after  a  pe- 

22  riod  of  2  years,  unless  extended  by  the  Secretary  for 

23  additional  periods  of  2  years  each.   The  Secretary 

24  shall  consult  each  such  committee  on  such  termi- 

25  nation  or  extension  of  that  committee. 
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1  (5)  Access  to  information. — To  facilitate 

2  the  work  of  the   export  advisory  committees   ap- 

3  pointed  under  paragraph  (1),  the  Secretary,  in  eon- 

4  junction  with  other  departments  and  agencies  par- 

5  ticipating  in  the  administration  of  this  title,  shall 

6  disclose  to  each  such  committee  adequate  informa- 

7  tion,  consistent  with  national  security,  pertaining  to 

8  the  reasons  for  the  export  controls  which  are  in  ef- 

9  feet  or  contemplated  for  the  items  or  pohcies  for 

10  which  that  committee  famishes  advice. 

11  (6)  Policy  advice. — The  Secretary  shall  ap- 

12  point   a   group  of  knowledgeable   individuals   from 

13  businesses  affected  by  export  controls  to  provide  ad- 

14  vice  to  the  Secretary  on  export  control  pohcy  issues. 

15  The  chairperson  of  such  group  shall  represent  e^)ort 

16  advisory  committees  regarding  review  of  control  lists 

17  maintained  by  export  control  regimes  and  United 

18  States  proposals  to  export  control  regimes. 

19  (g)  Development  and  Review  of  the  Control 

20  List. — The  Secretary  of  State,  in  consultation  with  ap- 

21  propriate  departments  and  agencies,  shall  be  rv'isponsible 

22  for  conducting  negotiations  with  other  countries  regarding 

23  multilateral  arrangements  for  restricting  the  export  of 

24  items  to  carry  out  the  policies  of  this  title.  All  appropriate 

25  departments  and  agencies  shall  consult  among  themselves 
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1  and  with  the  appropriate  export  advisory  committees  ap- 

2  pointed  under  subsection  (f)  to  develop  initial  technical  pa- 

3  rameters  and  product  definitions  in  connection  with  the 

4  development  of  proposals  within  the  United  States  Gov- 

5  ermnent  to  be  made  to  multilateral  regimes. 

6  (h)  Right  of  Export. — No  authority  or  permission 

7  to  export  may  be  required  under  this  title,  or  under  regula- 

8  tions  issued  under  this  title,  except  to  carry  out  the  poli- 

9  cies  set  forth  in  section  103. 

10  (i)   International  Obligations  Under  Trea- 

1 1  TIES. — Notwithstanding  any  other  provision  of  this  title 

12  containing  limitations  on  authority  to  control  exports,  the 

1 3  Secretary,  in  consultation  with  the  Secretary  of  State,  may 

14  impose  controls  on  e^orts  to  a  particular  country  or  coun- 

15  tries  in  order  to  fulfill  obligations  of  the  United  States 

16  under  resolutions  of  the  United  Nations  and  under  trea- 

17  ties  to  which  the  United  States  is  a  party. 

18  (j)  Fees. — No  fee  may  be  charged  in  connection  with 

19  the  submission  or  processing  of  an  export  license  applica- 

20  tion  under  this  title. 

2 1  SEC.  105.  MULTILATERAL  CONTROLS. 

22  (a)  Authority. — 

23  (1)   In  general. — ^In  order  to  carry  out  the 

24  policies  set  forth  in  paragraphs  (1),  (2),  and  (5)  of 

25  section  103,  the  President  may,  in  accordance  with 
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1  this  section,  prohibit  or  curtail  the  esport  of  any 

2  commodities  or  technology  subject  to  the  jurisdiction 

3  of  the  United  States,  or  exported  by  any  person  sub- 

4  ject  to  the  jurisdiction  of  the  United  States,  if  such 

5  conmiodities  or  technology — 

6  (A)  would  directly  and  significantly  enable 

7  a  country  or  end  user  to  acquire  the  capability 

8  to  develop,  produce,  stockpile,  use,  or  deliver 

9  weapons  of  mass  destruction;  or 

10  (B)  would  directly  and  significantly  con- 

1 1  tribute  to  the  military  capability  of  a  country  so 

12  as  to  pose  a  threat  to  the  national  security  of 

13  the  United  States  or  its  allies. 

14  (2)  Exercise  of  authority. — The  authority 

15  granted  by  this  subsection  shall  be  implemented  by 

16  means  of  export  licenses  required  by  the  Secretary. 

17  (3)  Consistency  with  export  control  rb- 

18  GIMES. — Any  provision  of  this  title  that  provides 

19  that  no  authority  or  permission  to  export  may  be  re- 

20  quired  under  this  section  shall  not  apply  to  the  ex- 

21  tent  that  the  applicable  e^wrt  control  regime  pro- 

22  vides  otherwise. 

23  (b)  Security  Control  List. — 

24  (1)  In  general. — (A)  The  Secretary  shall,  in 

25  consultation  with  appropriate  departments  and  agen- 
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1  cies,  establish  and  maintain,  as  part  of  the  control 

2  index,  a  security  control  list,  comprised  of  all  com- 

3  modities  and  technology  on  which  e3q)ort  controls  are 

4  in  effect  under  this  section,  and  the  countries  and 

5  end  uses  or  end  users  to  which  the  controls  apply. 

6  The  security  control  list  shall  clearly  identify  the 

7  specific  commodities  and  technology  the  export  of 

8  which  is  controlled,  and  each  country  and  end  use  or 

9  end  user  to  which  such  exports  are  controlled. 

10  (B)  If  a  determination  is  made,  with  respect  to 

1 1  the  inclusion  of  items  on  the  control  index,  that  af- 

12  fects  the  items  controlled  by  an  export  control  re- 

13  gime,  the  Secretary  of  State  shall  propose  to  that  re- 

14  gime  any  revisions  that  would  be  necessary  as  a  re- 

15  suit  of  the  determination.  Such  determination  shall 

16  become  effective  only  to  the  extent  such  revisions  are 

17  agreed  to  by  the  export  control  regime. 

18  (2)   Controlled   commodities  and   tech- 

19  NOLOQY. — Export  controls  shall  be  imposed  under 

20  this  section  if^  and  may  be  imposed  under  this  sec- 

21  tion  only  if,  the  export  controls  are  agreed  to  by  an 

22  export  control  regime  which  includes  e^ort  control 

23  purposes,  items  subject  to  control,  policy  of  review 

24  for  license  applications,  and  all  controlled  destina- 

25  tions  and  end  uses  or  end  users. 
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1  (3)  Controlled  countries,  end  uses,  and 

2  END  USERS. — ^A  country  shall  be  designated  a  con- 

3  trolled  country,  and  an  end  use  or  end  user  shall  be 

4  designated  a  controlled  end  use  or  controlled  end 

5  user,  with  respect  to  a  particular  commodity  or  tech- 

6  nology  on  the  security  control  list  if  e^orts  of  such 

7  commodity  or  technology  to  such  country,  end  use, 

8  or  end  user  are  controlled  multilaterally  pursuant  to 

9  the  agreement  of  an  export  control  regime  described 

10  in  paragraph  (2). 

1 1  (c)  Export  Licensing  Policies  for  Controlled 

12  Countries  and   Controlled   End   Uses   or  End 

13  Users. — 

14  (1)  Exports  to  controlled  countries  and 

15  end  uses  or  end  users. — 

16  (A)  In  general. — The  Secretary  shall  re- 

17  quire  authority  or  permission  to  e^ort  com- 

18  modities  and  technology  on  the  security  control 

19  list  to  a  controlled  country,  a  controUed  end 

20  use,  or  a  controlled  end  user. 

21  (B)    Presumption    op   approval    for 

22  civil    end    uses. — Subject    to    subparagraph 

23  (C),  applications  to  export  commodities  or  tech- 

24  nologj'^  for  civil  end  uses  shall  carry  a  presump- 

25  tion  of  appro\'al. 
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1  (C)  Presumption  op  denial  for  con- 

2  TROLLED  END  USERS. — ^E3q)orts  to  controlled 

3  end    users    of  commodities    or   technology   on 

4  which  controls  are  in  effect  under  this  section 

5  shall  carry  a  presumption  of  denial. 

6  (D)  Basis  for  denial. — ^Licenses  may  be 

7  denied  under  this  section  only  if  the  commodity 

8  or  technology  meets  the  requirements  of  sub- 

9  paragraph  (A)  or  (B)  of  subsection  (a)(1). 

10  (2)   Civil  end  use. — A  determination  under 

1 1  paragraph  (1)(B)  of  whether  commodities  or  tech- 

1 2  nology  are  for  civil  end  use  shall  be  based  on  the  fol- 

13  lowing  criteria: 

14  (A)  Whether  the  stated  end  use  is  civil. 

15  (B)  Whether  the  civil  appUcation  of  the 

16  commodities  or  technology  is  well  established  in 

17  countries  other  than  controUed  countries. 

18  (C)    Whether   the    commodities    or   tech- 

19  nology  proposed  for  export  are  reasonable  in 

20  quantity  and  quality  for  the  proposed  end  use. 

21  (D)  The  risk  of  diversion  to  an  unauthor- 

22  ized  use  or  consignee,  including  whether  such 

23  diversion  can  be  verified. 

24  (d)  Export  Control  Regimes  and  Licensing 

25  Policies. — For  the  purposes  of  creating  effective  multi- 
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1  lateral  export  controls  and  strengthening  the  controls  im- 

2  posed  by  export  control  regimes,  the  Secretary  of  State 

3  shall,  with  respect  to  each  eiq)ort  control  regime,  pursue 

4  negotiations  with  other  members  of  such  regime  to  accom- 

5  plish  the  following  objectives: 

6  (1)  Development  of  a  common  list  of  commod- 

7  ities  and  technology  to  which  export  controls  are  ap- 

8  plied,  and  a  common  list  of  countries  and  end  uses 

9  or  end  users  to  which  e^orts  are  controlled,  by 

10  members  of  the  regime. 

11  (2)  Agreement  on  the  same  treatment,  to  be  ap- 

12  plied  by  all  members  of  the  regime,  of  exports  and 

13  reexports  to  members  of  the  regime,   cooperating 

14  coimtries,  and  other  countries  that  are  not  controlled 

15  countries. 

16  (3)  National  procedures  resulting  in  comparable 

17  implementation  and  enforcement  of  export  controls 

18  among  the  members  of  the  regime,  including  laws 

19  providing  appropriate   civil   and  criminal   penalties 

20  and  statutes  of  limitations  sufficient  to  deter  poten- 

21  tial  violations. 

22  (4)  Periodic  meetings  of  high-level  representa- 

23  tives  of  governments  participating  in  the  regime  for 

24  the  purpose  of  coordinating  national  export  control 
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1  policies  and  issuing  policy  guidance  for  dissemina- 

2  tion  to  e2q)orters  in  participating  countries. 

3  (5)    Establishment   of  procedures   for   regular 

4  consultation  among  members  of  the  regime  on  pro- 

5  posed  export  license  applications  that  includes  con- 

6  sultation  with  individuals  with  sufficient  technical 

7  expertise  to  assess  the  licensing  status  of  exports 

8  and  to  ensure  the  reliability  of  end  users. 

9  (6)  An  enforcement  mechanism  that  provides 

10  authority   for  .enforcement    officers   who    are    ade- 

1 1  quately  trained  to  investigate  and  prevent  illegal  ex- 

12  ports. 

13  (7)  Development  of  a  system  of  export  control 

14  documentation  to  verify  the  movement  of  commod- 

15  ities  and  technology. 

16  (8)  Establishment  of  procedures  for  the  coordi- 

17  nation  and  sharing  of  information  on  licensing,  end 

18  users,  and  enforcement. 

19  (9)   The  application  of  adequate  national  re- 

20  sources  to  carry  out  paragraphs  (1)  throu^  (8). 

21  (e)  Incentives  for  Countries  To  Participate  in 

22  OR  Cooperate  With  Export  Control  Regimes. — 

23  (1)  General  rule  for  regimes. — ^Unless  the 

24  Secretarj^,    in   consultation   with   the    Secretary   of 

25  State,  determines  that  an  existing  export  control  re- 
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1  gime  has  failed  to  meet  the  objectives  set  forth  in 

2  subsection   (d),   exports  to   all   countries   that  are 

3  members  of,  or  cooperating  countries  with  respect 

4  to,   that  regime  shall  be  subject  to  the  licensing 

5  treatment  set  forth  in  this  subsection.  The  Secretary 

6  shall  publish  each  determination  under  this  para- 

7  graph  in  the  Federal  Register. 

8  (2)  Favorable  ucensinq  treatment. — Sub- 

9  ject  to  paragraphs  (3)  and  (4),  unless  an  export  con- 

10  trol  regime  is  the  subject  of  a  determination  under 

11  paragraph  (1),  no  authority  or  permission  may  be 

12  required  for  exports  of  any  commodity  or  technology 

13  controlled  by  such  regime  to  or  among  members  of 

14  the  regime  or  cooperating  countries  with  respect  to 

15  such  regime. 

16  (3)  Exception. — K  the  Secretary  determines 

17  that  a  member  of  an  export  control  regime,  a  co- 

1 8  operating  country  with  respect  to  such  regime,  or  an 

19  end  user  in  a  country  that  is  such  a  regime  member 

20  or  in  such  a  cooperating  country  is  engaging  in  a 

21  pattern  and  practice  of  noncompliance  with  controls 

22  agreed  to  by  the  regime — 

23  (A)   if  the  license  treatment  under  para- 

24  graph  (2)  is  provided  by  the  United  States  uni- 

25  laterally,    the   Secretary  shaU   terminate   such 
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1  treatment  with  respect  to  that  noneomplying 

2  member,  cooperating  country,  or  end  user  dur- 

3  ing  the  period  in  which  the  determination  is  in 

4  effect;  or 

5  (B)  in  any  other  case  the  Secretary  shall 

6  seek  a  similar  determination  by  the  other  mem- 

7  bers  of  the  regime  concerning  such  noncompU- 

8  ance  and  if  such  a  determination  is  made,  the 

9  Secretary  shall  propose  the  suspension  of  favor- 

10  able  hcensing  treatment  of  exports  to  that  non- 

1 1  compljdng  regime  member,  cooperating  country, 

12  or  end  user  by  all  members  of  the  regime  dur- 

13  ing  the  period  in  which  that  determination  is  in 

14  effect. 

15  (4)  Exception  for  certain  regime  mem- 

16  BERS. — (A)  Should  some  of  the  members  of  an  ex- 

17  port  control  regime  decide  to  require  Ucenses  for  the 

18  export,  to  other  members  of  the  regime,  of  certain 

19  items  controlled  by  the  regime,  the  United  States 

20  shall  require  such  licenses  if  the  Secretary  deter- 

21  mines  that  a  preponderence  of  the  world's  supply  of 

22  the  items  involved  would  be  subject  to  such  export 

23  •  Ucense  requirements. 
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1  (B)  The  Secretary  shall  notify  the  Congress  at 

2  least  30  days  before  a  license  requirement  described 

3  in  subparagraph  (A)  goes  into  effect. 

4  (f)  Creation  and  Enhancement  of  Multilat- 

5  ERAL  Control  Regimes. — 

6  (1)    Expansion    op    membership    of    re- 

7  QIMES. — ^For  each  existing  export  control  regime  and 

8  for  each  export  control  regime  the  United  States 

9  seeks  to  create,  the  Secretary  of  State,  in  consulta- 

10  tion  with  the  Secretary,  shall  seek — 

11  (A)  to  expand  the  membership  of  the  re- 

12  gime  to  include  all  countries  that  produce  or  ex- 

13  port  items  controlled  pursuant  to  agreement  by 

14  the  regime  and  share  the  objectives  of  the  re- 

15  gime;  and 

16  (B)  the  adoption  of  procedures  for  effective 

17  implementation  of  the  rules  and  guidelines  of 

18  the  regime  throu^  uniform  and  consistent  in- 

19  terpretations  of  export  controls  agreed  to  by  the 

20  regime. 

21  (2)  Disclosure  of  nonproprietary  infor- 

22  MATlol>f. — The  Secretary  of  State  shall  propose  the 

23  following  to  each  export  control  regime: 

24  (A)  Full  disclosure  on  a  confidential  basis 

25  to     all     members     of     the     regime     of     aU 
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1  nonproprietary  information   relating  to   all   li- 

2  censes   granted   for  the   export  of  items  con- 

3  trolled  by  the  regime,  consistent  with  the  pro- 

4  tection  of  intelligence  sources  and  methods. 

5  (B)  A  list  of  controlled  items  of  particular 

6  sensitivity  for  which  such  disclosure  shall  be 

7  given  15  days  before  the  license  is  issued. 

8  (g)  Transparency  of  Multilateral  Control 

9  Regimes. — 

10  (1)  Publication  op  information  on  each 

1 1  existing  regime. — ^Within  6  months  after  the  date 

12  of  the  enactment  of  this  Act,  the  Secretary  shall 

13  publish  in  the  Federal  Register  the  following  infor- 

14  mation  with  respect  to  export  controls  agreed  to  by 

15  each  multilateral  control  regime  existing  on  the  date 

16  of  the  enactment  of  this  Act: 

17  (A)  PNirposes  of  the  controls. 

18  (B)  Member  countries  of  the  regime. 

19  (C)  Licensing  policy. 

20  (D)  Items  subject  to  the  controls,  together 

21  with  all  public  notes,  understandings,  and  other 

22  aspects  of  the  agreement  of  the?  regime,  and  all 

23  changes  thereto. 

24  (E)    Controlled    countries,    controlled    end 

25  uses,  and,  to  the  extent  not  inconsistent  with 
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1  requirements    of   the    regime,    controlled    end 

2  users. 

3  (F)  Rules  of  interpretation. 

4  (6)  Major  policy  actions. 

5  (H)  The  rules  and  procedures  of  the  re- 

6  gime  for  establishing  and  modifying  any  matter 

7  described  in  subparagraphs   (A)   throu^   (G) 

8  and  for  reviewing  export  license  applications. 

9  (2)    Information    regarding    controlled 

10  end  users. — The  United  States  shall  propose  to 

11  each  export  control   regime  to   permit  a  member 

12  country  to  publish  the  controlled  end  users  (includ- 

13  ing  projects  of  concern)  agreed  to  by  the  regime. 

14  (3)    New   regimes. — ^Within   2   months   after 

15  joining  or  organizing  a  new  export  control  regime, 

16  the  Secretary  shall  publish  the  information  described 

17  in  subparagraphs  (A)  through  (H)  of  paragraph  (1), 

18  (4)  PUBUCATION  OF  CHANGES. — The  Secretary 

19  shall  pubhsh  in  the  Federal  Register  any  changes  in 

20  the    information    published    under    this    subsection 

21  within  2  months  after  the  ^.ppUcable  regime  adopts 

22  such  changes. 

23  (h)  Effectiveness  of  Multilateral  Control 

24  Regimes  and  Implementation  By  Their  Members. — 
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1  (1)  Annual  evaluation. — ^At  least  once  each 

2  year,  the  Secretary  shall  evaluate  the  effectiveness  of 

3  each  e:^)ort  control  regime  and  the  effectiveness  of 

4  the  implementation  of  the  regime  by  each  of  its 

5  members,  including  the  United  States.  Such  evalua- 

6  tion  shall  be  included  in  the  annual  report  issued 

7  under  section  115. 

8  (2)   Contents. — ^The  evaluation  under  para- 

9  graph  (1)  shall  include  the  following  for  the  calendar 

10  year  for  which  the  report  is  issued: 

1 1  (A)  Items  not  controlled  by  the  export  con- 

12  trol   regime   that   the   United   States   beUeves 

13  should  be  controlled  if  the  regime  is  to  achieve 

14  its  control  purposes  effectively. 

15  (B)  Countries  that  are  sources  of  foreign 

16  availability  for  each  item  controlled  by  agree- 

17  ment  of  the  regime.  Such  countries  shall  in- 

18  elude  members  of  the  regime,  cooperating  coun- 

19  tries  with  respect  to  the  regime,  and  countries 

20  that  are  not  members  of  the  regime. 

21  (C)  Countries  that  are  risks  for  diverting 

22  «  controlled    items   to   controlled   countries,    end 

23  uses,  or  end  users. 

24  (D)  Member  countries  of  the  regime  that 

25  have  not,  in  the  judgment  of  the  Secretary,  im- 
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1  plemented  the  objectives  set  forth  in  subsection 

2  (d). 

3  (E)  The  extent  to  which  the  regime  and 

4  each  of  its  members  have  adopted  and  are  im- 

5  plementing  uniform  Ucensing  policies. 

6  (F)  The  extent  to  which  the  Ucensing  pol- 

7  icy  of  the  regime  and  each  of  its  members  ade- 

8  quately  prevents  the  export  Ucensing  decisions 

9  of  one  member  country  from  rendering  ineffec- 

10  tive  the  denial  of  Ucense  applications  by  another 

1 1  member. 

12  (3)  Comments, — Before  beginning  each  evalua- 

13  tion  under  this  subsection,  the  Secretary  shaU  re- 

14  quest  comments  from  the  public  and  the  export  advi- 

15  sory  committees  appointed  under  section  104(f)  re- 

16  garding  the  effectiveness  of  each  export  control  re- 

17  gime.  The  Secretary  shall  give  the  public  at  least  30 

1 8  daj's  to  provide  comments  under  this  paragraph. 

19  (i)  Foreign  Availability. — 

20  (1)  Foreign  availabiuty  to  controlled 

21  countries. — 

22  (A)  In  general. — The  Secretary,  in  con- 

23  sultation  with  the  Secretary  of  Defense,  other 

24  appropriate  Government  departments  and  agen- 

25  cies,  and  appropriate  export  ad\'isory  commit- 
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1  tees  appointed  under  section  104(f),  shall  re- 

2  view,  on  a -continuing  basis,  the  availability  of 

3  controlled  items  to  controlled  countries   from 

4  sources   outside   the  United   States,   including 

5  countries    that    participate    with    the    United 

6  States  in  e^ort  control  regimes. 

7  (B)  Items  controlled  by  cocom. — (i) 

8  In  any  case  in  which  the  Secretary  determines 

9  under  paragraph  (3),  in  accordance  with  proce- 

10  dures  and  criteria  which  the  Secretary  shall  es- 

1 1  tablish  by  regulation,  that  any  item  controlled 

12  for    export    pursuant    to    the    agreement    of 

1 3  COCOM  is  available  in  fact,  or  will  be  available 

14  in  fact  within  2  years  in  the  future,  to  con- 

15  trolled  countries  from  sources  outside  the  Unit- 

16  ed  States  lq  sufficient  quantity  and  of  com- 

17  parable  quality  so  that  the  requirement  of  a 

18  validated  license  for  the  export  of  such  item  is 

19  or  would  be  ineffective  in  achieving  the  pur- 

20  poses  of  this  section — 

21  (I)    the    President    shall    propose    to 

22  COCOM  that  export  controls  on  such  item 

23  be  eliminated,  or 

24  (11)  if  the  President  determines  that 

25  the  absence  of  export  controls  on  the  item 
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1  would  prove  detrimental  to  the  national  se- 

2  curity  of  the  United  States,  the  President 

3  shall  actively  pursue  negotiations  with  the 

4  governments    of   the    appropriate    foreign 

5  countries  for  the  purpose   of  eliminating 

6  such  availability. 

7  No  later  than  the  commencement  of  such  nego- 

8  tiations,  the  President  shall  notify  in  writing 

9  the    Committee    on    Banking,    Housing,    and 

10  Urban  Affairs  of  the  Senate  and  the  Committee 

1 1  on  Foreign  Affairs  of  the  House  of  Representa- 

12  tives  that  the  President  has  begun  such  nego- 

13  tiations  and  why  the  President  believes  it  is  im- 

14  portant  to  the  national  security  that  e^ort  con- 

15  trols  on  the  item  involved  be  maintained. 

16  (ii)  If,  within  6  months  after  the  Presi- 

17  dent's  determination  under  clause  (i)(n)  that 

18  export  controls  be  maintained  notwithstanding 

19  foreign  availabihty,  the  foreign  availability  has 

20  not  been  eliminated,   the   Secretary  may  not, 

2 1  after  the  end  of  that  6-month  period,  require  a 

22  ^'alidated  license  for  the  export  of  the  item  in- 

23  volved.  The  President  may  extend  the  6-month 

24  period  for  an  additional  period  of  12  months  if 

25  the  President  certifies  to  the  Congress  that  the 
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1  negotiations  involved  are  progressing  and  that 

2  the   absence    of  the   export   controls   invoh'ed 

3  would  prove  detrimental  to  the  national  security 

4  of  the  United  States. 

5  (C)  Items  controlled  by  other  re- 

6  GIMES. — (i)  In  any  case  in  which  the  Secretary 

7  determines  under  paragraph  (3),  in  accordance 

8  with  procedures   and  criteria  which  the   Sec- 

9  retary  shall  establish  by  regulation,  that  any 

10  item  controlled  for  export  pursuant  to  an  export 

11  control  regime  other  than  COCOM  is  available 

12  in  fact,  or  will  be  a\'ailable  in  fact  within  2 

13  years  in  the  future,  to  controUed  countries  from 

14  sources  outside  the  United  States  in  sufficient 

15  quantity  and  of  comparable  quality  so  that  the 

16  requirement  of  a  validated  license  for  the  export 

17  of  such  item  is  or  would  be  ineffective  in  achiev- 

18  ing  the  purposes  of  this  section,  the  President 

19  shall  actively  pursue  negotiations  with  the  gov- 

20  emments  of  the  appropriate  foreign  countries 

21  for  the  purpose  of  eliminating  such  availability. 

22  No  later  than  the  commencement  of  such  nego- 

23  tiations,  the  President  shall  notify  in  writing 

24  the    Committee    on    Banking,    Housing,    and 

25  Urban  Affairs  of  the  Senate  and  the  Committee 
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1  on  Foreign  Affairs  of  the  House  of  Representa- 

2  tives  that  the  President  has  begun  such  nego- 

3  tiations,  indicating  whether  the  President  be- 

4  lieves  it  is  important  that  export  controls  on  the 

5  item  involved  be  maintained  to  avoid  a  signifi- 

6  cant  risk  to  the  national  security  interests  of 

7  the  United  States. 

8  (ii)  If,  within  120  days  after  a  determina- 

9  tion  of  foreign  availability  described  in  clause 

10  (i)  is  made,  the  foreign  person  or  persons  that 

1 1  are  or  will  be  the  source  of  such  foreign  avail- 

12  ability  have  not  taken  the  steps  necessary  to 

13  eliminate  such  availability,  the  President  shall 

14  propose  to  the  export  control  regime  controlling 

15  the  commodities  or  technology  that  are  the  sub- 

16  ject  of  the  foreign  availabihty  determination — 

17  (I)  that  such  controls  be  eliminated, 

18  or 

19  (II)    that    the    participating    govem- 

20  ments  of  the  regime  impose  all  of  the  sanc- 

21  tions  described  in  clause  (iii)  on  such  for- 

22  eign  person  or  persons. 

23  (iii)  The  sanctions  referred  to  in  clause  (ii) 

24  to  be  imposed  on  a  foreign  person  or  persons 

25  are  the  following: 
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1  (I)   A  prohibition   on  the   export  to 

2  such  person  or  persons  of  all  items  con- 

3  trolled  by  such  export  control  regime. 

4  (n)  A  prohibition  on  the  import  of  all 

5  goods  that  are  produced  by  such  person  or 

6  persons. 

7  (IH)  A  prohibition  on  procurement  by 

8  such  governments  of  any  services,  commod- 

9  ities,  technology,  or  other  products  from  or 

10  produced  by  such  person  or  persons. 

11  (iv)   K,  within  90  days  after  a  proposal 

12  under    clause    (ii)(n)    regarding    sanctions    is 

13  made  to  an  export  control  regime,  such  regime 

14  has  not  agreed  to  such  proposal,  the  President 

15  shall  either  propose  to  such  regime  that  the  ex- 

16  port  controls  on  the  commodities  or  technology 

17  that  are  the  subject  of  the  foreign  availability 

18  determination  be  eliminated,  or  report  to  the 

19  Congress   that  the   President   has   determined 

20  that  elimination  of  the  controls  would  create  a 

21  significant  risk  to  the  national  security  interests 

22  of  the  United  States.  Such  report  shall  include 

23  the  basis  for  such  determination. 

24  (2)  Notice  of  all  foreign  availability  as- 

25  SESSMENTS. — ^Whenever  the  Secretary  undertakes  a 
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1  foreign  availability  assessment  under  this  subsection, 

2  the  Secretary  shall  publish  notice  of  such  assessment 

3  in  the  Federal  Register. 

4  (3)  Procedures  for  making  determina- 

5  TIONS. — 

6  (A)  Procedures. — (i)  The  Secretarj^  shall 

7  make  a  foreign  availability  determination  under 

8  paragraph  (1)  on  the  Secretary's  own  initiative, 

9  upon   the   certification   of  an   export  advisory 

10  committee  appointed  under  section  104(f)  with 

1 1  respect  to  the  commodities  or  technology  con- 

1 2  ceming  which  the  certification  is  made,  or  upon 

13  receipt  of  an  allegation  fi-om  an  e:q)ort  license 

14  applicant  that  such  availability  exists.  In  mak- 

15  ing  any  such  determination,  the  Secretary  shall 

16  accept  the  representations  of  applicants  made 

17  in  writing  and   supported  by  reasonable   evi- 

18  dence,  unless  such  representations  are  contra- 

19  dieted  by  reliable  evidence,  including  scientific 

20  or  physical  examination,  expert  opinion  based 

21  upon   adequate   factual   information,    or   intel- 

22  ligence  information. 

23  (ii)   In  making  determinations  of  foreign 

24  availability,   the   Secretary  may  consider  such 

25  factors  as  cost,  reliabilitj'^,  the  availability  and 


116 

1  reliability  of  spare  parts  and  the  cost  and  qual- 

2  ity  thereof,  maintenance  programs,  durability, 

3  quality  of  end  products  produced  by  the  item 

4  subject  to  the  determination,  and  scale  of  pro- 

5  duction. 

6  (iii)   For  purposes  of  this  subparagraph, 

7  the  term  "evidence"  may  include  such  items  as 

8  foreign   manufacturers'    catalogues,   brochures, 

9  operations    or    maintenance    manuals,    articles 

10  from  reputable  trade  publications,  photographs, 

11  and    depositions    based    upon    eyewitness    ac- 

1 2  counts. 

13  (B)   Certifications  by  export  advi- 

14  SORY  COMMITTEES. — ^At  the  same  time  as  an 

15  export   advisory   committee    submits   a   certifi- 

16  cation   to   the   Secretary  under   subparagraph 

17  (A)(i),  the  committee  shall  submit  the  certifi- 

18  cation  to  the  Congress.  The  Secretary  shall  in- 

19  vestigate   the   foreign   availability   so   certified 

20  and,  not  later  than  90  days  after  the  certifi- 

21  cation  is  made,  shall  submit  a  report  to  the  ex- 

22  port  ad^^sory  committee  and  the  Congress  stat- 

23  ing  that — 
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1  (i)  the  foreign  avaflability  does  exist, 

2  and  the  applicable  steps  are  being  taken 

3  under  paragraph  (1);  or 

4  (ii)  the  foreign  availability  does  not 

5  exist. 

6  To  the  extent  necessary,  the  report  may  be  sub- 

7  mitted  on  a  classified  basis. 

8  (C)  Allegations  by  export  ucensb 

9  APPLICANTS. — Within  4  months  after  receiving 

10  an  allegation  described  in  subparagraph  (A)(i) 

1 1  from  an  export  Ucense  applicant,  the  Secretary 

12  shall  determine  whether  the  foreign  availability 

13  exists,  and  shall  so  notify  the  appUcant.  If  the 

14  Secretarj'  has  determined  that  the  foreign  avail- 

15  ability  exists,  the  Secretary  shall,  upon  making 

16  such  determination,   submit  the  determination 

17  for  review  to  other  departments  and  agencies  as 

18  the  Secretary  considers  appropriate.  The  Sec- 

19  retaiys    determination    of   foreign    availability 

20  shall  not  require  the  concurrence  or  approval  of 

21  any  such  department  or  agen^.  Not  later  than 

22  30  days  after  the  Secretary  makes  the  deter- 

23  mination,  the  Secretary  shall  respond  in  writing 

24  to  the  applicant  and  submit  for  publication  in 

25  the  Federal  Register,  that — 
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1  (i)  the  foreign  availability  does  exist, 

2  and  the  apphcable  steps  are  being  taken 

3  under  paragraph  (1);  or 

4  (ii)  the  foreign  availability  does  not 

5  exist. 

6  (4)  Sharing  of  information. — Each  de- 

7  partment  or  agency  of  the  United  States,  in- 

8  eluding  any  intelligence  agency,  and  all  contrae- 

9  tors  with  any  such  department  or  agency,  shall, 

10  upon  the  request  of  the  Secretary  and  consist- 

11  ent  with  the  protection  of  intelligence  sources 

12  and  methods  as  determined  by  the  Director  of 

13  Central  Intelligence,  furnish  information  to  the 

14  Department   of  Commerce   concerning  foreign 

15  availability  of  items  subject  to  export  controls 

16  \mder  this  section,  including  allowing  access  to 

17  any  information  from  a  laboratory  or  other  fa- 

18  cility  within  such  department  or  stgency. 

19  (5)     Congressional     notifications. — The 

20  Secretary  shall  annually  notify  the  Committee  on 

21  Foreign  Affairs  of  the  House  of  Representatives, 

22  and    the    Committee    on    Banking,    Housing,    and 

23  Urban  Affairs  of  the  Senate,  of  aU  aUegations  of  for- 

24  eign  availability  received  from  export  license  appli- 
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1  cants  under  paragraph  (3),  and  the  actions  the  Sec- 

2  retaiy  has  taken  pursuant  to  such  allegations. 

3  (j)  Review  of  Controlled  Items. — 

4  (1)  In  general. — The  Secretary  shall  review 

5  all  commodities  and  technology  on  the  security  con- 

6  trol  list  maintained  under  subsection  (b)  at  least  an- 

7  nually.  At  the  conclusion  of  each  review,  the  Sec- 

8  retary  shall  justify  the  inclusion  of  each  item  on  the 

9  security  control  list,  remove  items  from  the  security 

10  control  list,  change  the  specifications  of  items  on  the 

1 1  list,  or  add  items  to  the  list,  in  order  to  meet  the 

12  requirements  of  subsection  (a)(1).  The  data  devel- 

13  oped  from  such  reviews  shall  be  used  in  formulating 

14  United  States  proposals  for  revision  of  multilateral 

15  controls  in  the  applicable  export  control  regimes. 

16  (2)  Considerations. — ^In  conducting  the  an- 

17  nual  review,  the  Secretary  shall — 

18  (A)  consult  with  the  appropriate  export  ad- 

19  visory    committees    appointed    under    section 

20  104(f)  and  consider  recommendations  of  such 

21  committees  with  respect  to  proposed  changes  in 

22  the  security  control  list; 

23  (B)  consider  the  results  of  foreign  avail- 

24  abiUty  determinations  made   under  subsection 

25  (i); 
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1  (C)  consider  comments  received  pursuant 

2  to  the  notice  of  review  provided  under  para- 

3  graph  (3)(B);  and 

4  (D)  consult  with  other  appropriate  depart- 

5  ments  or  agencies. 

6  (3)  Procedures.^ 

7  (A)  Duration  of  review. — The  annual 

8  review  required  under  paragraph  (1)  may  not 

9  extend  beyond  180  days  after  such  review  is 

10  begun. 

11  (B)   Notice  of  review. — ^Before  begin- 

12  ning  each  annual  review,  the  Secretary  shall 

13  pubUsh  a  notice  of  that  review  in  the  Federal 

14  Register  and  shall  provide  a  30-day  period  for 

15  comments  and  submission  of  data,  with  or  with- 

16  out  oral  presentation,  by  interested  Government 

17  agencies,  exporters,  and  other  interested  par- 

18  ties. 

19  (C)  Revisions. — The  Secretary  shall  maJke 

20  a  determination  of  any  revisions  in  the  security 

21  control  list  not  later  than  30  days  after  the  end 

22  of  the  review  period.  In  making  such  determina- 

23  tion,  the  Secretary  shall  consult  with  the  appro- 

24  priate   departments   or  agencies.    The   concur- 

25  rence  or  approval  of  any  other  department  or 
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1  agency  shall  not  be  required  before  any  such  re- 

2  vision  is  made. 

3  (D)  Proposals  to  export  control  re- 

4  GIMES. — If  a  revision  of  the  security  control  list 

5  under  this  paragraph  affects  the  items  con- 

6  trolled  by  an  export  control  regime,  the  Sec- 

7  retary  of  State  shall  propose  such  revision  to 

8  that  regime.  Such  revision  shall  become  effec- 

9  tive  only  to  the  extent  such  revision  is  agreed 

10  to  by  the  export  control  regime. 

11  (E)    Publication    of    revisions. — The 

12  Secretary  shall  pubhsh  in  the  Federal  Register 

13  any  re\Tsions  in  the  list,  with  an  explanation  of 

14  the  reasons  for  the  re^'isions. 

15  (k)  Indexing. — The  Secretan'^  shall  develop,  with  the 

16  assistance  of  the  export  advisory  committees  appointed 

17  under  section  104(f),  methodologies  and  procedures  for  in- 

18  dexing  items  on  the  security  control  list  where  perform- 

19  ance  capabilities  are  relevant  and  measurable.  Such  meth- 

20  odologies  and  procedures  shall  provide  for  increases  in  the 

21  performance  levels  of  commodities  and  technology  on  the 

22  security  control  list  and  shall  provide  for  the  technical 

23  specifications  below  which  no  authority  or  permission  to 

24  export  is  required  as  compared  to  the  most  technologically 

25  advanced  eommerciallv  available  version  of  the  same  or 
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1  equivalent  commodities  or  technology.  Such  methodologies 

2  and  procedures  shall  be  published  in  the  Federal  Register 

3  and  used  in  the  annual  review  of  the  security  control  list 

4  under  subsection  (j). 

5  (1)  Review  op  Export  Controls  on  Computer 

6  Equipment  and  Technology. —  . 

7  (1)  In  general. — In  order  to  ensure  that  re- 

8  quirements  of  validated  hcenses  are  periodically  re- 

9  moved  as  computer  equipment,   computer  conunu- 

10  nications  and  networking  equipment,  computer  soft- 

1 1  ware,  and  related  technology,  that  are  subject  to 

12  such  requirements  become  obsolete  with  respect  to 

13  the  specific  objectives  of  the  export  controls  requir- 

14  ing  such  licenses,  the  Secretary  shaU  conduct  peri- 

15  odic  reviews  of  such  controls.  The  Secretary  shall 

16  complete  such  a  review  not  later  than   6  months 

17  after  the  date  of  the  enactment  of  this  Act,  and 

18  thereafter  as  part  of  the  reviews  conducted  under 

19  subsection  (j). 

20  (2)  Review  elements. — ^In  conducting  each 

21  review  under  paragraph  (1),  the  Secretary  shall  do 

22  the  following  with  respect  to  the  export  controls  re- 

23  quiring  a  license  described  in  paragraph  (1): 

24  (A)  Objectives  of  controls. — The  Sec- 

25  retary  shaU  identify  the  specific  objectives  of 
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1  the  export  controls,  as  part  of  a  comprehensive 

2  strategy  to  prevent  the  proliferation  of  weapons 

3  of  mass  destruction,  for  the  12 -month  period 

4  following  completion   of  the   review,   for   each 

5  country  or  group  of  countries  for  which  a  vali- 

6  dated  license  is  required.  "When  an  objective  of 

7  an  export  control  is  to  defer  the  development  of 

8  a  specific  capability  in  such  country  or  group  of 

9  countries,  the  Secretary  shall  specify  for  what 

10  period  of  time  the  controls  are  es5)ected  to  defer 

1 1  such  capabiUty. 

12  (B)  Quantity  and  performance. — The 

13  Secretary  shall  estimate,  for  the  12-month  pe- 

14  riod  described  in  subparagraph  (A),  the  quan- 

15  tity  and  performance  (measured  in  Composite 

16  Theoretical  Performance  or  other  relevant  per- 

17  formance   metrics)    of  computer   systems  that 

18  must  be  obtained  by  each  country  or  group  of 

19  countries  for  which  a  validated  hcense  is  re- 

20  quired  in  order  to  defeat  the  objectives  of  the 

21  export  controls. 

22  (C)  Availability  to  controlled  des- 

23  tinations. — The  Secretary  shall  evaluate  the 

24  effectiveness  of  the  export  controls  in  achie\ing 

25  their  specific  objectives,   including  explicit  de- 
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1  scriptions  of  the  availability  from  sources  out- 

2  side  the  United  States,  during  the  12-month  pe- 

3  nod   described   in   subparagraph   (A),   to  con- 

4  troUed  countries  of  computer  equipment,  com- 

5  puter  communications   and  networking  equip- 

6  ment,    computer    software,    and    related    tech- 

7  nology  on  which  the  export  controls  are  in  ef- 

8  feet. 

9  (D)    Economic   impact. — The   Secretary 

10  shall  evaluate  the  economic  impact,  during  the 

1 1  12-month    period    described    in    subparagraph 

12  (A),  of  the  export  controls  on  exporting  compa- 

13  nies,  including  estimates  of  lost  sales,  loss  in 

14  market  share,  and  administrative  overhead. 

15  (3)  Increase  in  thresholds. — 

16  (A)    Increases. — ^After   completing   each 

17  reriew    under    this    subsection,    the    Secretary 

18  shall,    after  consultation  with   appropriate   de- 

1 9  partments  or  agencies,  increase,  if  warranted  by 

20  the  findings  of  the  reriew,  the  following  export 

21  control  thresholds,  consistent  with  the  obliga- 

22  tions  of  the  United  States  under  export  control 

23  regimes: 

24  (i)   The  performance  levels  at  which 

25  computer  sjrstems  are  eligible  for  delivery 
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1  under  a  distribution  license  or  other  license 

2  authorizing  multiple  exports. 

3  (ii)  The  performance  levels  defining  a 

4  "supercomputer". 

5  (iii)  The  performance  levels  at  which 

6  an  individual  vaUdated  Ucense  is  required 

7  for  the  export  to  a  controlled  country  of 

8  computer   systems   and   peripherals,    soft 

9  ware,    parts,    and   communications    equip- 

10  ment   normally   supplied  with   such   com- 

1 1  puter  systems. 

12  In  any  recommendation  for  or  pubhcation  of 

13  such  increase,  the  Secretary  shall  include  the 

14  specific  rationale  for  the  increase. 

15  (B)   Proposals  to  multilateral  re- 

16  GIMES. — The  Secretary  of  State  shaU,  within  30 

17  days  after  a  determination  by  the  Secretary  to 

18  increase  thresholds,  propose  to  the  other  mem- 

19  bers  of  the  apphcable  export  control  regime  the 

20  elimination   of  the   apphcable   controls  on  the 

21  items  with  respect  to  which  such  determination 

22  is  made,  in  accordance  with  the  procedures  of 

23  the  regime,  and  publish  a  notice  of  such  pro- 

24  posal  in  the  Federal  Register. 
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1  (4)  Report. — The  Secretary  shall  transmit  to 

2  the  Congress,  and  to  any  export  advisory  committee 

3  appointed  under  section  104(f)  with  respect  to  com- 

4  puter  systems,  a  report  on  the  findings  of  each  re- 

5  view   conducted  under   this   subsection,    addressing 

6  each  requirement  set  forth  in  paragraph  (2). 

7  (5)   Hearings. — The  Secretary  shall  conduct 

8  public  hearings  not  less  than  once  each  year  in  order 

9  to  solicit  information  fix)m  all  interested  parties  on 

10  all  matters  to  be  addressed  in  each  review  conducted 

1 1  under  this  subsection. 

12  (6)  Removal  op  controls  on  mass-market 

13  COMPUTER  equipment. — 

14  (A)  Mass-market  computer  equipment 

15  defined. — For  purposes  of  this  paragraph,  the 

16  term      "mass-market     computer     equipment" 

17  means      any      computer      system,      computer 

18  networking  equipment,  peripheral  to  a  computer 

19  sj'stem,  part  or  subassembly  of  a  computer  sys- 

20  tem,  or  combination  thereof,  on  which  export 

21  controls  are  in  effect  under  this  section,  and 

22  which  will  have  been  installed  for  end  use  out- 

23  side  the  United  States  in  a  quantity  exceeding 

24  100,000  units  over  a  12-month  period,  as  deter- 

25  mined  under  subparagraph  (B). 
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1  (B)  Anticipatory  review  of  mass-mar- 

2  KET  COMPUTER  EQUIPMENT. — Not  later  than — 

3  (i)  6  months  after  the  date  of  the  en- 

4  actment  of  this  Act,  and 

5  (ii)  the  end  of  each  1-year  period  oc- 

6  curring  thereafter, 

7  the  Secretary  shaU,   in  consultation  with  the 

8  Computer  Systems  Technical  Advisory  Commit- 

9  tee   (or  successor  export  advisory  committee), 

10  industry  groups,  and  computer  equipment  pro- 

1 1  ducers,  identify  those  items  described  in  sub- 

12  paragraph  (A)  (including  computer  systems  dif- 

13  ferentiated  in  terms  of  Composite  Theoretical 

14  Performance)  that  wiU  be  installed  for  end  use 

15  outside  the  United  States  in  a  quantity  exceed- 

16  ing  100,000  units  during  the  12-month  period 

17  beginning  on  the  applicable  date  described  in 

18  clause   (i)  or  (ii).  For  purposes  of  this  para- 

19  graph,  estimates  of  numbers  of  items  that  will 

20  be  installed  shall  be  based  on  rehable  estimates 

21  prorided  by  producers  of  such  items. 

22  (C)   Action   by   the   secretary. — Not 

23  later  than  30  da^'s  after  an  item  is  determined 

24  by  the  Secretary  under  subparagraph  (B)  to  be 

25  mass-market    computer    equipment,    the    Sec- 
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1  retaxy  shall  propose  to  the  e:q)ort  control  re- 

2  gime  controlling  the  equipment  the  eliminaton 

3  of  controls  on  such  equipment  in  accordance 

4  with  the  procedures  of  the  appropriate  regime 

5  and  shall  publish  a  notice  of  such  proposal  in 

6  the  Federal  Register. 

7  (m)  Trade  Shows. — Consistent  with  the  agreements 

8  of  applicable  multilateral  export  control  regimes,  an  appli- 

9  cation  for  a  license  for  the  export  to  a  controlled  country 

10  of  any  commodity  on  which  export  controls  are  in  effect 

1 1  under  this  section,  without  regard  to  the  technical  speci- 

1 2  fications  of  the  commodity,  for  the  purpose  of  demonstra- 

13  tion  or  exhibition  at  a  trade  show  shall  carry  a  presump- 

14  tion  of  approval  if — 

15  (1)  the  United  States  exporter  retains  title  to, 

16  and  maintains  effective  control  of,  the  commodity, 

17  and  complies  with  any  safeguard  requirement  im- 

18  posed  by  the  Secretary,  during  the  entire  period  in 

19  which  the  commodity  is  in  the  controlled  country; 

20  and 

21  (2)  the  e2q)orter  removes  the  conunodity  from 

22  the  controlled  country  within  a  reasonable  period  of 

23  time  after  the  conclusion  of  the  trade  show,  as  de- 

24  fined  in  regulations  issued  by  the  Secretary. 

25  (n)  STiiDY  ON  Computer  Export  Controls. — 
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1  (1)  Arrangements  for  and  content  of 

2  STUDY. — 

3  (A)    Arrangements    for    conducting 

4  study. — The  Secretary  of  Commerce,  not  later 

5  than  60  days  after  the  date  of  the  enactment  of 

6  this  Act,  shall  enter  into  appropriate  arrange- 

7  ments  with  the  National  Academy  of  Sciences 

8  and    the    National    Academy    of   Engineering 

9  (hereafter  in  this  subsection  referred  to  as  the 

10  "Academies")  to  conduct  a  comprehensive  study 

1 1  on  the  extent  to  which  exports  of  computers  can 

12  be  effectively  controlled,  and  the  poUcy  reasons 

1 3  for  maintaining  such  controls. 

14  (B)  Requirement  of  study. — ^Recogniz- 

15  ing  the  need  to  enhance  the  competitiveness  of 

16  the  United  States  computer  industry  while  pre- 

17  venting  sensitive  technology  from  being  used  to 

18  develop  weapons  of  mass  destruction  by  con- 

19  trolled  countries,  the  study  shall — 

20  (i)   examine  the  trends  of  the  com- 

21  puter  industry,  including  those  toward  new 

22  and     more     powerful     computer    systems 

23  based    upon    "Parallel    Computing"    and 

24  "Virtual  Parallel  Processing",  and  their  ef- 

25  feet  on  the  extent  to  which  exports  of  com- 
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1  puter  sj'stems  can  be  effectively  controlled, 

2  with  respect  to  the  fEictors  described   in 

3  clause  (ii); 

4  (ii)  examine  the  fexitors  that  mal^e  it 

5  increasin^y  difficult  to  control  the  export 

6  of    computers,    including    the    size    and 

7  expandability  of  many  modem  computer 

8  systems  and  the  availabihty  of  such  com- 

9  puter  systems  from  foreign  sources;  and 

10  (iii)  the  effect  of  export  controls  on 

1 1  the  competitiveness  of  the  United  States 

1 2  computer  industry. 

13  (2)  Advisory  panel. — ^In  conducting  the  study 

14  under  paragraph  (1),  the  Academies  shall  appoint  an 

15  Advisory  Panel  of  not  more  than  12  members  who 

1 6  shall  be  selected  fix)m  among  individuals  who,  by  vir- 

1 7  tue  of  their  experience  and  expertise,  are  knowledge- 

18  able  in  relevant  scientific,  business,  legal,  or  admin- 

1 9  istrative  matters.  No  individual  may  serve  as  a  mem- 

20  ber  who  is  an  elected  or  appointed  official  or  em- 

2 1  ployee  in  the  executive,  legislative,  or  judicial  branch 

22  of  any  government.  In  selecting  members  of  the  Ad- 

23  \isory  Panel,  the  Academies  shall  seek  suggestions 

24  from  the  President,  the  Congress,  and  representa- 

25  tives  of  industr^'^  and  the  academic  community. 
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1  (3)  Executive  branch  cooperation. — The 

2  Secretary  of  Commerce,  the  Secretary  of  Defense, 

3  the  Secretary  of  State,  the  Director  of  the  Central 

4  InteUigence  Agency,  and  the  head  of  any  department 

5  or  agency  that  exercises  authority  under  this  title — 

6  (A)  shall  furnish  to  the  Academies,  upon 

7  request  and  under  appropriate  safeguards,  clas- 

8  sified    or    unclassified    information   which    the 

9  Academies  determine  to  be  necessary  for  the 

10  purposes  of  conducting  the  study  required  by 

1 1  this  subsection;  and 

12  (B)  shall  work  with  the  Academies  on  such 

13  problems  related  to  the  study  as  the  Academies 

14  consider  necessary. 

15  (4)  Report. — ^Under  the  direction  of  the  Advi- 

16  sory  Panel,  the  Academies  shall  prepare  and  submit 

17  to  the  President  and  the  Congress,  not  later  than  9 

18  months   after  entering  into   the   arrangements   re- 

19  f erred  to  in  paragraph  (1),  a  report  which  contains 

20  a  detailed  statement  of  findings  and  conclusions  of 

21  the    Academies    fi-om    the    study    conducted    under 

22  paragraph  (1),  together  with  their  recommendations 

23  for  the  complete  removal  of  controls  fi*om  computers 

24  or  specifying  the  level  of  technology  to  which  con- 

25  trols  on  computers  should  be  reduced. 
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1  s>iL\j.  iUtf.  iiinat:tujt.NiSY  (JUIMTKULS. 

2  (a)  Authority. — 

3  (1)  In  general. — ^In  order  to  cany  out  the 

4  policy  set  forth  in  paragraphs  (6)  and  (9)  of  section 

5  103,  the  President  may,  in  accordance  with  the  pro- 

6  visions  of  this  section,  unilaterally  prohibit  or  curtail 

7  the  export  of  any  commodity  or  technology  subject 

8  to  the  jurisdiction  of  the  United  States  or  exported 

9  by  any  person  subject  to  the  jurisdiction  of  the  Unit- 

10  ed  States. 

11  (2)  ExERaSE  OP  AUTHORITY. — The  authority 

12  contained  in  this  section  shall  be  exercised  by  the 

13  Secretary,    in   consultation   with   the    Secretary   of 

14  State,  the  Secretary  of  Defense,  and  such  other  de- 

15  partments  and  agencies  as  the  President  considers 

16  appropriate. 

17  (3)  Expiration  op  authority. — 

18  (A)  In  general. — ^Any  controls  imposed 

19  under  this  section  shall  expire  6  months  after 

20  they  are  imposed,  unless  they  are  terminated 

21  earlier  by  the  President  or  unless  they  are  ex- 

22  tended  under  this  section,  except  that  such  con- 

23  trols  may  be  adopted  as  multilateral  controls 

24  under  section  105  or  included  in  an  embargo 

25  described  in  subsection  (f)(1)  that  is  imposed 

26  by  the  President  under  the  International  Emer- 
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1  gency  Economic  Towers  Act,  the  Trading  with 

2  the  Enemy  Act,  or  other  provision  of  law  other 

3  than  this  title.  Any  extension  or  subsequent  ex- 

4  tension  of  the  controls  under  this  section  shall 

5  be  for  a  period  of  not  more  than  1  year  each. 

6  The  controls  shall  es5)ire  at  the  end  of  each 

7  such  extension  unless  they  are  terminated  ear- 

8  lier  by  the  President  or  unless  they  are  further 

9  extended  under  this  section,  except  that  such 

10  controls  may  be  adopted  as  multilateral  controls 

1 1  under  section  105  or  included  in  an  embargo 

12  described  in  the  first  sentence  of  this  subpara- 

13  graph. 

14  (B)     Exception     for     multilateral 

15  AGREEMENTS. — Subparagraph    (A)    shall     not 

16  apply  to  controls  imposed  by  the  President  in 

17  order  to  fulfill  obligations  of  the  United  States 

18  under  resolutions  of  the  United  Nations  and 

19  under  treaties  to  which  the  United  States  is  a 

20  *  party.  If  such  a  resolution  or  treaty  ceases  to 

21  be  in  effect,  controls  imposed  by  the  President 

22  pursuant  to  such  resolution  or  treaty  shall  im- 

23  mediately  cease  to  be  in  effect. 

24  (4)  Criteria. — The  President  may  impose  eon- 

25  trols  under  this  section  only  if  the  President — 
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1  (A)  determines  that  the  controls  are  essen- 

2  tial  to  the  national  security  or  foreign  policy  of 

3  the  United  States; 

4  (B)  determines  that  no  other  alternative 

5  means  can  achieve  the  national  security  or  for- 

6  eign  policy  objectives  of  the  United  States  with- 

7  in  a  reasonable  period  of  time,   including  all 

8  other  possible  sanctions; 

9  (C)  determines  that  the  controls  can  rea- 

10  sonably  be  expected  to  achieve  their  intended 

1 1  objectives  after  having  taken  into  consideration 

12  other   factors,    including  the   availabiUty  from 

13  ,      one  or  more  countries  of  comparable  commod- 

14  ities  and  technology  to  those  on  which  the  con- 

15  trols  are  to  be  imposed; 

16  (D)  determines  that  the  United  States  has 

17  the  ability  to  enforce  all  aspects  of  the  proposed 

18  controls  effectively^ 

19  (E)  determines  that  the  effect  of  the  pro- 

20  posed  controls  on  the  export  performance  of  the 

21  United  States,  the  competitive  position  of  the 

22  United  States  as  a  supplier  of  items,  or  on  the 

23  economic  well-being  of  individual  United  States 

24  companies    and   their   employees   and   commu- 

25  nities  does  not  exceed  the  benefits  to  the  for- 
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1  eign  policy  or  national  security  interests  of  the 

2  United  States;  and 

3  (F)  identifies  those  commodities  and  tech- 

4  nology  to  be  controUed,  determines  that  they 

5  must  be  controlled  in  order  to  achieve  the  in- 

6  tended  purpose  of  the  controls,  and  describes 

7  the  reasons  for  selecting  such  items. 

8  (5)  Negotiations. — The  President  shall  com- 

9  mence,  through  the  Secretary  of  State,  within  10 

10  days  after  the  imposition  of  controls  under  this  sec- 

11  tion,  negotiations  with  other  countries  to  adopt  the 

12  controls  so  that  such  controls  may  be  imposed  under 

13  section  105,  unless  such  controls  are  imposed  under 

14  paragraph  (3)(B). 

15  (b)    Consultation   With   Industry. — The   Sec- 

16  retary  in  every  possible  instance  shall  consult  with  and 

17  seek  advace  from  affected  United  States  industries  and  ex- 

18  port  advisory  committees  appointed  under  section  104(f) 

19  before  the  imposition,  expansion,  or  extension  of  any  ex- 

20  port  control  under  this  section. 

21  (c)   Consultation  With  Other  Countries. — 

22  When  expanding  or  extending  export  controls  under  this 

23  section    (unless  such  action  is  taken  under  subsection 

24  (a)(3)(B)),  the  Secretarj'  of  State,  in  consultation  with  the 

25  Seeretarv,  shall,  at  the  earliest  appropriate  opportunity. 
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1  consult  with  the  countries  with  which  the  United  States 

2  maintains  export  controls  cooperatively,  and  with  other 

3  countries,  as  appropriate,  to  advise  them  of  the  reasons 

4  for  the  action  and  to  urge  them  to  adopt  similar  controls, 

5  so  that  the  controls  may  be  imposed  under  section  105. 

6  (d)  Consultations  With  the  Congress. — 

7  (1)  Consultations. — The  Secretary,  in  con- 

8  sultation  with  the  Secretary  of  State,  may  impose, 

9  expand,  or  extend  export  controls  under  this  section 

10  only  after  consultation  with  the  Congress,  including 

1 1  the  Committee  on  Foreign  Affairs  of  the  House  of 

12  Representatives   and   the   Committee   on   Banking, 

13  Housing,  and  Urban  Affairs  of  the  Senate. 

14  (2)  Reports. — The  Secretary  may  not  impose 

15  or  expand  controls  under  subsection  (a)  until  the 

16  Secretary  has  submitted  to  the  Congress  a  report — 

17  (A)   addressing  each   of  the   criteria   set 

18  forth  in  subparagraphs  (A)  through  (F)  of  sub- 

19  section  (a)(4); 

20  (B)  specifying  the  purpose  of  the  controls; 

21  (C)   describing  the   nature,   the   subjects, 

22  and  the  results  of,  or  plans  for,  the  consultation 

23  with  industry  under  subsection   (b)   and  with 

24  other  countries  under  subsections   (a)(5)   and 

25  (C); 
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1  (D)  specifying  the  nature  and  results  of 

2  any  alternative  means  attempted  to  achieve  the 

3  objectives  of  the  controls,  or  the  reasons  for  im- 

4  posing  or  expanding  the  controls  without  at- 

5  tempting  any  such  alternative  means;  and 

6  (E)  describing  the  availability  from  other 

7  countries  of  items  comparable  to  the  items  sub- 

8  ject  to  the  controls,  and  describing  the  nature 

9  and  results  of  the  efforts  made  to  secure  the  co- 

10  operation  of  foreign  governments  in  controlling 

1 1  the  foreign  availabihty  of  such  comparable  com- 

12  modities  or  technology. 

13  Such  report  shall  also  indicate  how  such  controls  will 

14  further  significantly  the  pohcies  of  the  United  States 

15  as  set  forth  in  section  103  or  will  further  its  de- 

16  clared  international  obligations. 

17  (3)  Submission  op  report  to  gao. — ^Eaeh  re- 

18  port  required  by  paragraph  (2)  shall,  at  the  same 

19  time  it  is  submitted  to  the  Congress,  also  be  submit- 

20  ted  to  the  General  Accounting  Office  for  the  purpose 

21  of  assessing  the  report's  full  compliance  with  the 

22  purpose  of  this  subsection. 

23  (e)  Seeking  Multilateral  Support  for  Unilat- 

24  eral  Controls. — The  Secretary  and  the  Secretary  of 

25  State  sliall  have  a  continuing  duty  to  seek  support,  by 
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1  other  countries  and  by  multilateral  export  control  regimes, 

2  for  all  controls  imposed  under  this  section. 

3  (f)  Procedures  and  Limitations  on  Emergency 

4  Controls. — 

5  (1)  Imposition  of  an  embargo. — ^An  embargo 

6  under  subsection  (a)(3)(A)  shall  include  the  prohibi- 

7  tion  of  all  exports  to  and  imports  from  the  country 

8  against  which  the  controls  under  this  section  were 

9  imposed,  except  that  such  an  embargo  need  not  in- 

10  elude  a  prohibition  on  exports  of  items  described  in 

11  section  114(k). 

12  (2)  Cessation  of  emergency  controls. — 

13  (A)  In  general. — Controls  imposed  under 

14  this  section  on  commodities  or  technology  shall 

15  cease  to  be  in  effect  immediately  upon — 

16  (i)  the  imposition  of  multilateral  con- 

17  trols  under  section  105  on  the  same  com- 

18  modities  and  technology  to  the  country  or 

19  end  user,  or  for  the  end  use,  with  respect 

20  to  which  the  controls  were  imposed  under 

21  this  section;  or 

22  (ii)  the  imposition,  under  the  Inter- 

23  national  Emergency  Economic  Powers  Act, 

24  the  Trading  with  the  Enemy  Act,  or  other 
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1  provision  of  law,  of  an  embargo  described 

2  in  paragraph  (1). 

3  (B)     Conversion     to     multilateral 

4  AGREEMENTS. — K  the  President  imposes  con- 

5  trols  on  commodities  or  technology  to  a  country 

6  or  end  user,  or  for  an  end  use,  under  this  sec- 

7  tion  in  order  to  fulfill  obligations  of  the  United 

8  States  under  resolutions  of  the  United  Nations 

9  or  under  a  treaty  to  which  the  United  States  is 

10  a   party,    any  controls   imposed   prior   thereto 

1 1  under  this  section  on  the  same  commodities  or 

12  technology  to  the  same  country  or  end  user,  or 

13  for  the  same  end  use,  shall  immediately  cease 

14  to  be  in  effect. 

15  (3)  Limitations  on  reimposition. — Controls 

16  •    which  have  ceased  to  be  in  effect  under  subsection 

17  (a)(3),  and  which  have  not  been  extended  under  sub- 

18  section  (g),  may  not  be  reimposed  by  the  President 

19  under  subsection  (a)  for  a  period  of  1  year  beginning 

20  on  the  date  on  which  the  original  controls  expire. 

21  (g)  Extension  of  Emergency  Controls. — 

22  (1)  Report. — ^If  the  President  decides  to  ex- 

23  tend  controls  imposed  under  subsection  (a),  which 

24  are  due  to  expire  under  subsection  (a)(3),  the  Presi- 

25  dent  shall,  not  later  than  60  calendar  daj's  before 
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1  the  expiration  of  such  controls,  transmit  to  the  Con- 

2  gress  a  report  on  the  proposed  extension,  setting 

3  forth  the  reasons  for  the  proposed  extension  in  detail 

4  and  specifying  the  period  of  time,  which  may  not  ex- 

5  ceed  1  year,  for  which  the  controls  are  proposed  to 

6  be  extended.  In  particular,  such  report  shall — 

7  (A)      contain      determinations      by     the 

8  President — 

9  (i)  that  the  controls  continue  to  be  es- 

10  sential  to  the  national  security  or  foreign 

1 1  policy  of  the  United  States; 

12  (ii)  that  no  other  alternative  means 

1 3  can  achieve  the  national  security  or  foreign 

14  policy  objectives  of  the  United  States  with- 

15  in  a  reasonable  period  of  time,  as  described 

16  in  subsection  (a)(4)(B); 

17  (iii)  that  the  United  States  has  dem- 

18  onstrated  the  abiUty  to  enforce  all  aspects 

19  of  the  controls  effectively;  and 

20  (iv)  that  the  effect  of  the  controls  on 

21  those     factors     described     in     subsection 

22  (a)(4)(E)  has  not  exceeded  the  benefits  to 

23  the  foreign  policy  or  national  security  in- 

24  terests  of  the  United  States; 
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1  (B)  identify  those  commodities  and  tech- 

2  nology  to  be  controlled,  specify  that  they  must 

3  be  controlled  in  order  to  achieve  the  intended 

4  purpose  of  the  controls,  and  describe  the  rea- 

5  sons  for  the  selection  of  such  items; 

6  (C)  specify  the  reasons  why  negotiations 

7  required  under  subsection  (a)(5)  or  (c)  failed  to 

8  result  in  the  adoption  of  the  controls  imder  sec- 

9  tion  105,  and  the  prospects  for  the  multilateral 

10  adoption  of  such  controls; 

11  (D)  specify  the  reasons  why  an  embargo 

12  described  in  paragraph  (1)  is  not  presently  jus- 

13  tified  to  achieve  the  national  security  or  foreign 

14  policy  objectives  of  the  United  States; 

15  (E)  include  an  assessment  by  the  Secretary 

16  of  the  economic  consequences  of  the  controls 

17  during  the  preceding  4  months  (in  the  case  of 

18  the  first  extension  of  the  controls  under  this 

19  section)  or  during  the  preceding  10  months  (in 

20  the  case  of  any  subsequent  extension  of  the  con- 

21  trols  under  this  section),  including  estimates  of 

22  any  lost  United  States  exports  and  jobs; 

23  (F)  include  an  assessment  by  the  Secretary 

24  of  State  of  the  objectives  of  the  controls  and  the 

25  extent  to  which  the  controls  have  attained  those 

"=?-9':'0  0-94-5 
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1  objectives  during  the  preceding  4  months  (in 

2  the  case  of  the  first  extension  of  the  controls 

3  under  this  section)  or  during  the  preceding  10 

4  months  (in  the  case  of  any  subsequent  exten- 

5  sion  of  the  controls  under  this  section);  and 

6  (G)  include  an  assessment  by  the  Secretary 

7  of  Defense  of  the  impact  the  controls  have  had 

8  on  the  national  security  of  the  United  States  in 

9  the  preceding  4  months  (in  the  case  of  the  first 

10  extension  of  the  controls  under  this  section)  or 

1 1  in  the  preceding  10  months  (in  the  case  of  any 

12  subsequent  extension  of  the  controls  under  this 

13  section). 

14  (2)     CONSroERATION     OP    EXTENSION. — ^If    the 

15  Congress,  not  later  than  60  calendar  days  after  the 

16  date  of  its  receipt  of  the  report  under  paragraph  (1), 

17  adopts  a  joint  resolution  pursuant  to  paragraph  (3) 

18  approving  the  extension  of  the  controls,  then  such 

19  controls  shall  remain  in  effect  for  the  period  speci- 

20  fied  in  the  report  or  until  terminated  by  the  Presi- 

21  dent,  whichever  occurs  first,  but  in  no  case  longer 

22  than   1  year  after  the  date  on  which  the  controls 

23  would  otherwise  expire  under  subsection  (a)(3).  K 

24  the  Congress,  within  60  calendar  daj's  after  the  date 

25  of  its  receipt  of  such  report,  fails  to  adopt  a  joint 
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1  resolution  approving  the  extension  of  such  controk, 

2  then  such  controls  shall  cease  to  be  effective  upon 

3  the  eviration  of  that  60-day  period. 

4  (3)  Joint  resolutions. — 

5  (A)   Definition. — ^For  purposes  of  this 

6  paragraph,  the  term  "joint  resolution"  means 

7  only  a  joint  resolution  the  matter  after  the  re- 

8  solving  clause  of  which  is  as  follows:   "That, 

9  pursuant  to  section  106(g)  of  the  Export  Act  of 

10  1994,  the  President  may  extend  emei^ncy  con- 

1 1  trols  as  specified  in  the  report  submitted  to  the 

12  Congress  on  ^ 
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13  with  the  blank  space  being  filled  with  the  ap- 

14  propriate  date. 

15  (B)  Introduction. — On  the  day  on  which 

16  a  report  is  submitted  to  the  House  of  Rep- 

17  resentatives  and  the  Senate  under  paragraph 

18  (1),  a  joint  resolution  with  respect  to  the  exten- 

19  sion  of  controls  specified  in  such  report  shall  be 

20  introduced  (by  request)  in  the  House  of  Rep- 

21  resentatives  by  the  chairman  of  the  Committee 

22  on  Foreign  AfEsdrs,  for  the  chairman  and  the 

23  ranking  minority  member  of  the  Committee,  or 

24  by  Members  of  the  House  designated  by  the 

25  chairman  and  ranking  minority  member;  and 
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1  shall  be  introduced  (by  request)  in  the  Senate 

2  by  the  majority  leader  of  the  Senate,  for  the 

3  majority  leader  and  the  minority  leader  of  the 

4  Senate,    or  by   Members   of  the   Senate   des- 

5  ignated  by  the  majority  leader  and  the  minority 

6  leader  of  the  Senate.  K  either  House  of  Con- 

7  gress  is  not  in  session  on  the  day  on  which  such 

8  a  report  is  submitted,  the  joint  resolution  shall 

9  be  introduced  in  that  House,  as  provided  for  in 

10  the  preceding  sentence,  on  the  first  day  there- 

1 1  after  on  which  that  House  is  in  session. 

12  (C)  Discharge. — If  the  Committee  of  ei- 

13  ther  House  to  which  a  joint  resolution  has  been 

14  referred  has  not  reported  the  joint  resolution  by 

15  the  end  of  30  calendar  days  after  its  referral, 

16  the  committee  shall  be  discharged  fi'om  farther 

17  consideration  of  the  joint  resolution  or  of  any 

18  other  joint  resolution  introduced  with  respect  to 

19  the  same  matter. 

20  (D)   CoNsroERATiON. — ^A  joint  resolution 

21  under  this  paragraph  shall  be  considered  in  the 

22  Senate  in  accordance  with  the  provisions  of  sec- 

23  tion  601(b)(4)  of  the  International  Security  As- 

24  sistance  and  Arms  Export  Control  Act  of  1976. 

25  For  the  purpose  of  expediting  the  consideration 
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1  and  passage  of  joint  resolutions  reported  or  dis- 

2  charged  under  this  paragraph,  it  shall  be  in 

3  order  for  the  Committee  on  Rules  of  the  House 

4  of  Representatives  to  present  for  consideration 

5  a  resolution  of  the  House  of  Representatives 

6  providing  procedures  for  the  immediate  consid- 

7  eration  of  a  joint  resolution  under  this  para- 

8  graph,  which  may  be  similar,  if  applicable,  to 

9  the  procedures  set  forth  in  section  601(b)(4)  of 

10  the  International  Security  Assistance  and  Arms 

1 1  Export  Control  Act  of  1976. 

12  (E)  Duplicative  resolutions. — ^In  the 

13  case  of  a  joint  resolution  described  in  subpara- 

14  graph  (A),  i^  before  the  passage  by  one  House 

15  of  a  joint  resolution  of  that  House,  that  House 

16  receives  a  resolution  with  respect  to  the  same 

17  matter  from  the  other  House,  then — 

18  (i)  the  procedure  in  that  House  shall 

19  be  the  same  as  if  no  joint  resolution  had 

20  been  received  from  the  other  House;  and 

21  (ii)  the  vote  on  final  passage  shall  be 

22  on  the  joint  resolution  of  the  other  House. 

23  (4)  Renewal  of  controls. — ^If,  upon  the  ex- 

24  piration  of  the  emergency  controls  extended  under 

25  this  subsection,  the  President  determines  that  a  fur- 
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1  ther  extension  of  emergency  controls  for  an  addi- 

2  tional  period  of  time  of  not  more  than  1  year  is  nec- 

3  essary,  paragraphs  (1)  through  (3)  shall  apply  to 

4  such  farther  extension. 

5  (5)  Calculation  of  time  periods. — ^For  pur- 

6  poses  of  calculating  calendar  days  under  this  sub- 

7  section,  there  shall  be  excluded  the  days  on  which  ei- 

8  ther  House  of  Congress  is  not  in  session  because  of 

9  an  adjournment  of  more  than  3  days  to  a  day  cer- 

10  tain  or  because  of  an  adjournment  of  the  Congress 

1 1  sine  die. 

1 2  (h)  Effect  on  Other  Authority. — 

13  (1)   Embargo  authority. — Nothing  in  this 

14  ,     section  shall  be  construed  to  limit  the  authority  of 

15  the  President  to  impose  an  embargo  described  in 

16  subsection  (f)(1)  on  exports  to,  and  imports  from,  a 

17  specific  country  under  the  International  Emergency 

18  Economic  Powers  Act,  the  Trading  with  the  Enemy 

19  Act,  or  other  provision  of  law  (other  than  this  title). 

20  In  any  case  in  which  the  President  exercises  any 

21  such  authority  to  impose  an  embargo,  the  require- 

22  ments  of  this  section  shall  not  apply  for  so  long  as 

23  such  embargo  is  in  effect. 

24  (2)  Effect  on  existing  embargoes. — (A) 

25  Notliing  in  this  section  affects  the  authorities  eon- 


147 

1  ferred  upon  the  President  by  section  5(b)   of  the 

2  Trading  with  the  Enemy  Act,  which  were  being  exer- 

3  cised  with  respect  to  a  country  on  July  1,  1977,  as 

4  a  result  of  a  national  emergency  declared  by  the 

5  President  before  that  date,  and  are  being  exercised 

6  on  the  date  of  the  enactment  of  this  Act. 

7  (B)  Nothing  in  this  section  affects  the  authori- 

8  ties   conferred   upon   the   President   by  the   Inter- 

9  national  Economic  Powers  Act  or  other  provision  of 

10  law  (other  than  the  Elxport  Administration  Act  of 

1 1  1979),  which  were  being  exercised  with  respect  to  a 

12  country  before  the  date  of  the  enactment  of  this  Act 

13  as  a  result  of  a  national  emergency  declared  by  the 

14  President  before  that  date,  and  are  being  exercised 

15  with  respect  to  such  country  on  such  date  of  enact- 

16  ment. 

17  (i)  Countries  Supporting  International  Ter- 

18  rorism. — 

19  (1)  Prohibition  on  exports. — (A)  No  export 

20  or  reexport  of  conmiodities  or  technology  described 

21  in  subparagraph  (B)  may  be  made  to  any  country 

22  the  government  of  which  the  Secretary  of  State  has 

23  determined  has  repeatedly  provided  support  for  acts 

24  of  international  terrorism. 
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1  (B)  The  commodities  or  technology  referred  to 

2  in  subparagraph  (A)  are — 

3  (i)  any  commodities  or  technology  the  ex- 

4  port  of  which  is  controlled  under  this  title  pur- 

5  suant  to  the  Missile  Technology  Control  Re- 

6  gime,  the  Austraha  Group,  or  controlled  under 

7  this  title  pursuant  to  section  309(c)  of  the  Nu- 

8  clear  Non-Prohferation  Act  of  1978, 

9  (ii)    any    commodities    or   technology    de- 

10  scribed  in  section  105(a)(1)(B)  the  export  of 

1 1  which  is  controlled  under  section  105,  and 

12  (iii)  any  commodities  or  technology  the  ex- 

1 3  port  of  which  could  make  a  significant  contribu- 

14  tion  to  the  military  potential  of  a  country  de- 

15  scribed  in  subparagraph  (A),  including  its  mih- 

16  tarj'  logistics  capability,  or  could  enhance  the 

1 7  ability  of  such  country  to  support  acts  of  inter- 

18  national  terrorism, 

19  other  than  commodities  or  technology  that  the  Presi- 

20  dent  determines  will  be  used  only  for  himianitarian 

21  purposes.  A  validated  hcense  shall  be  required  for 

22  the  export  under  this  paragraph  of  any  such  com- 

23  modities  or  technology  that  wiU  be  used  only  for  hu- 

24  manitarian  purposes. 
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1  (C)  Paragraphs  (3)(A)  and  (4)  of  subsection  (a) 

2  shall  not  apply  to  exports  prohibited  or  restricted 

3  under  this  subsection. 

4  (D)(i)   The  Secretary  shall  review  the  list  of 

5  items  described  in  subparagraph  (B)(iii)  at  least  an- 

6  nuaUy.  At  the  conclusion  of  the  review,  the  Secretary 

7  shall  justify  the  inclusion  of  each  item  on  the  list, 

8  remove  items  from  the  list,  change  the  specifications 

9  of  items  on  the  list,  or  add  items  to  the  list,  in  order 

10  to  ensure  that  the  items  on  the  list  meet  the  require- 

1 1  ments  of  subparagraph  (B)(iii). 

12  (ii)  The  procedures  set  forth  in  subparagraphs 

13  (B),  (C),  and  (E)  of  section  105(j)  shall  apply  to  re- 

14  views  under  clause  (i)  of  the  list  of  items  described 

15  in  subparagraph  (B)(iii)  to  the  same  extent  as  such 

16  subparagraphs  apply  to  reviews  of  the  security  con- 

17  trol  list  under  section  105(j). 

18  (2)  Notification  op  congress  of  licenses 

19  issued. — The  Secretary  and  the  Secretary  of  State 

20  shall  notify  the  Committee  on  Foreign  Affairs  of  the 

21  House   of  Representatives  and  the   Committee   on 

22  Banking,  Housing,  and  Urban  Affairs  and  the  Com- 

23  mittee  on  Foreign  Relations  of  the  Senate  at  least 

24  30  daj's  before  issuing  any  validated  license  under 

25  this  title  for  exports  to  a  countrj'^  the  government  of 
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1  which  the  Secretary  of  State  has  determined  has  re- 

2  peatedly  provided  support  for  acts  of  international 

3  terrorism. 

4  (3)  Publication  of  determinations. — ^Each 

5  determination  of  the  Secretary  of  State  under  para- 

6  graph  (1)(A),  and  each  determination  under  section 

7  6(j)(l)(A)  of  the  Export  Administration  Act  of  1979 

8  in  effect  at  the  time  this  title  takes  effect,  shall  be 

9  published  in  the  Federal  Register. 

10  (4)  Rescission  of  determinations. — ^A  de- 
ll termination  made  by  the  Secretary  of  State  under 

12  paragraph  (1)(A)  may  not  be  rescinded  unless  the 

13  President  submits  to  the  Speaker  of  the  House  of 

14  Representatives  and  the  chairman  of  the  Committee 

15  on  Banking,  Housing,  and  Urban  Affairs  and  the 

16  chairman  of  the  Committee  on  Foreign  Relations  of 

17  the  Senate — 

18  (A)  before  the  proposed  rescission  would 

19  take  effect,  a  report  certifying  that — 

20  (i)    there    has    been    a    fundamental 

21  change  in  the  leadership  and  pohcies  of  the 

22  government  of  the  country  concerned; 

23  (ii)  that  government  is  not  supporting 

24  acts  of  international  terrorism;  and 
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1  (iii)  that  govOTmnent  has  provided  as- 

2  surances  that  it  will  not  support  acts  of 

3  international  terrorism  in  the  fature;  or 

4  (B)  at  least  45  days  before  the  proposed 

5  rescission  would  take  effect,  a  report  justifying 

6  the  rescission  and  certifying  that — 

7  (i)  the  government  concerned  has  not 

8  provided  any  support  for  international  ter- 

9  rorism  during  the  preceding  6-month  pe- 

10  nod;  and 

1 1  (ii)    the    government    concerned    has 

12  pro^aded  assurances  that  it  will  not  sup- 

13  port  acts  of  international  terrorism  in  the 

14  future. 

15  (5)  Waiver  op  prohibitions. — The  President 

16  may  waive  the  prohibitions  contained  in  paragraph 

17  (1)(A)  with  respect  to  a  specific  transaction  if — 

18  (A)    the    President    determines    that    the 

19  transaction  is  essential  to  the  national  security 

20  interests  of  the  United  States;  and 

21  (B)  not  less  than  30  daj'S  prior  to  the  pro- 

22  posed  transaction,  the  President — 

23  (i)   consults  with  the   Committee  on 

24  Foreign  Affairs  of  the  House  of  Represent- 

25  atives    and    the    Committee    on   Banking, 
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1  Jtiousing,  and  Urban  Affairs  of  the  Senate 

2  regarding  the  proposed  transaction;  and 

3  (ii)    submits   to   the   Speaker   of  the 

4  House  of  Representatives  and  the  chair- 

5  man  of  the  Committee  on  Banking,  Hous- 

6  ing,  and  Urban  Afliairs  of  the  Senate  a  re- 

7  port  containing — 

8  (I)  the  name  of  any  country  in- 

9  volved    in   the    proposed   transaction, 

10  the  identity  of  any  recipient  of  the 

1 1  items  to  be  provided  piu^uant  to  the 

12  proposed  transaction,  and  the  antiei- 

1 3  pated  use  of  those  items; 

14  (II)  a  description  of  the  items  in- 

15  volved  in  the  proposed  transaction  (in- 

16  eluding  their  market  value)  and  the 

17  actual  sale  price  at  each  step  in  the 

1 8  transaction; 

19  (in)   the   reasons  why  the  pro- 

20  posed  transaction  is  essential  to  the 

2 1  national  security  interests  of  the  Unit- 

22  ed  States  and  the  justification  for  the 

23  proposed  transaction; 
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1  (IV)  the  date  on  which  the  pro- 

2  '  posed  transaction  is  expected  to  occur, 

3  and 

4  (V)   the   name   of  every  United 

5  States  Government  department,  agen- 

6  cy,  or  other  entity  invoh^ed  in  the  pro- 

7  posed  transaction,   and  every  foreign 

8  government  invoh^ed  in  the  proposed 

9  transaction. 

10  To  the  eictent  possible,  the  information  specified  in 

1 1  clause  (ii)  of  subparagraph  (B)  shall  be  provided  in 

12  unclassified   form,   with   any  classified   information 

13  provided  in  an  addendum  to  the  report. 

14  (6)  Multilateral  regimes. — The  Secretary 

15  of  State  shall  propose  to  COCOM,  to  the  Australia 

16  Group,  to  the  countries  participating  in  the  MissUe 

17  Technology   Control   Regime,    and   to   the   Nuclear 

18  Suppliers  Group,  that  each  such  group  adopt  those 

19  controls  that  are  imposed  by  this  subsection  on  ex- 

20  ports  of  commodities  or  technology  subject  to  control 

21  by  such  group.  The  Secretary  of  State  shall  continue 

22  to  make  such  proposals  until  such  export  controls 

23  are  so  adopted. 

24  (7)  Effect  on  other  laws. — The  pro\'isions 

25  of  this  subsection  do  not  affect  any  other  pro\ision 
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1  of  law  to  the  extent  such  other  provision  imposes 

2  greater  restrictions  on  exports  to  any  country  the 

3  government  of  which  the  Secretary  of  State  has  de- 

4  termined  has  repeatedly  provided  support  for  acts  of 

5  international  terrorism  than  are  imposed  under  this 

6  subsection. 

7  .    (j)  Crime  Control  Instruments. — 

8  (1)   Validated   license    required. — Crime 

9  control   and   detection   instruments   and  equipment 

10  shall  be  approved  for  export  by  the  Secretary  only 

11  pursuant  to  a  validated  export  hcense.  Paragraphs 

12  (3) (A)  and  (4)  of  subsection  (a)  shall  not  apply  to 

13  the  export  controls  imposed  by  this  subsection. 

14  (2)    Consultation    with    secretary    of 

15  state. — 

16  (A)  Items  on  control  list. — ^Any  deter- 

17  mination  of  the  Secretary  of  what  commodities 

18  or  technology  shall  be  included  on  the  control 

19  index  as  a  result  of  the  export  restrictions  im- 

20  posed  by  this  subsection  shall  be  made  after 

21  consultation  with  the  Secretary  of  State. 

22  (B)  Action  on  ucense  application. — 

23  Any  determination  of  the  Secretary  to  approve 

24  or  deny  an  export  Ucense  application  to  export 

25  crime  control  or  detection  instruments  or  equip- 
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1  ment  shall  be  made  after  consultation  with  the 

2  Secretary  of  State. 

3  (3)  Dispute  resolution. — ^If  the  Secretary  of 

4  State  does  not  agree  with  the  Secretary  with  respect 

5  to  any  determination  under  paragraph  (2),  the  Sec- 

6  retary  of  State  shall  refer  the  matter  to  the  Presi- 

7  dent  for  resolution. 

8  (4)  Exceptions. — The  provisions  of  this  sub- 

9  section  shall  not  apply  with  respect  to  e^orts  to 

10  countries  which  are  members  of  the  North  Atlantic 

1 1  Treaty  Oi^anization  or  to  Japan,  Australia,  or  New 

12  Zealand,  or  to  such  other  countries  as  the  President 

13  shall  designate  consistent  with  the  purposes  of  this 

14  subsection  and  section  502B  of  the  Foreign  Assist- 

15  ance  Act  of  1961. 

16  (k)  Spare  Parts. — ^At  the  same  time  as  the  Presi- 

17  dent  imposes  or  elands  export  controls  under  this  sec- 

18  tion,  the  President  shaU  determine  whether  such  e^ort 

19  controls  will  apply  to  replacement  parts  or  parts  in  com- 

20  modities  subject  to  such  export  controls. 

2 1  SEC.  107.  SHORT  SUPPLY  CONTROLS. 

22  (a)  Authority. — 

23  (1)  In  GENERAL. — ^In  order  to  carry  out  the 

24  policy  set  forth  in  section  103(4),  the  President  may 

25  proliibit  or  curtail  the  export  of  any  commodities 
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1  subject  to  the  jurisdiction  of  the  United  States  or 

2  exported  by  any  person  subject  to  the  jurisdiction  of 

3  the  United  States.  In  curtailing  exports  to  carry  out 

4  the  pohcy  set  forth  in  section  103(4),  the  President 

5  shall  allocate  a  portion  of  export  licenses  on  the 

6  basis  of  factors  other  than  a  prior  history  of  expor- 

7  tation.  Such  factors  shaU  include  the  extent  to  which 

8  a  country  engages  in  equitable  trade  practices  with 

9  respect  to  United  States  conunodities  and  treats  the 

10  United  States  equitably  in  times  of  short  supply. 

11  (2)   Public   participation. — ^Upon  imposing 

12  quantitative  restrictions  on  exports  of  any  commod- 

13  ities  to  carry  out  the  pohcy  set  forth  in  section 

14  103(4),  the  Secretary  shall  include  in  a  notice  pub- 

15  lished  in  the  Federal  Register  with  respect  to  such 

16  restrictions  an  invitation  to  all  interested  parties  to 

17  submit  written  comments  within  15  days  from  the 

18  date  of  pubhcation  on  the  impact  of  such  restrictions 

19  and   the    method   of  licensing   used   to    implement 

20  them. 

21  (3)  License  fees. — In  imposing  export  con- 

22  trols  under  this  section,  the  President's  authority 

23  shall  include,  but  not  be  limited  to,  the  imposition 

24  of  export  license  fees. 

25  (b)  Monitoring. — 
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1  (1)  In  general. — In  order  to  carry  out  the 

2  policy  set  forth  in  section  103(4),  the  Secretary  shall 

3  monitor  exports,  and  contracts  for  exports,  of  any 

4  commodity  when  the  volume  of  such  exports  in  rela- 

5  tion  to  domestic  supply  contributes,  or  may  contrib- 

6  ute,  to  an  increase  in  domestic  prices  or  a  domestic 

7  shortage,  and  such  price  increase  or  shortage  has,  or 

8  may  have,  a  serious  adverse  impact  on  the  economy 

9  or  any  sector  thereof.  Any  such  monitoring  shall 

10  commence  at  a  time  adequate  to  assure  that  the 

1 1  monitoring  will  result  in  a  data  base  sufficient  to  en- 

12  able  policies  to  be  developed,  in  accordance  with  sec- 

13  tion  103(4),  to  mitigate  a  short  supply  situation  or 

14  serious  inflationary  price  rise  or,  if  export  controls 

15  are  needed,  to  permit  imposition  of  such  controls  in 

16  a  timely  manner.  Information  which  the  Secretarj'^ 

17  requires  to  be  furnished  in  effecting  such  monitoring 

18  shall  be   confidential,   except  as  pro^^ded  in  para- 

19  graph  (2). 

20  (2)  Reports  on  monitoring. — The  results  of 

21  monitoring  under  paragraph  (1)  shall,  to  the  extent 

22  practicable,  be  aggregated  and  included  in  weekly  re- 

23  ports  setting  forth,  with  respect  to  each  item  mon- 

24  itored,  actual  and  anticipated  exports,  the  destina- 

25  tion  by  coimtn-,  and  the  domestic  and  world\\ide 
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1  price,  supply,   and  demand.   Such  reports  may  be 

2  made  monthly  if  the  Secretary  determines  that  there 

3  is  insufficient  information  to  justify  weekly  reports. 

4  (3)  Consultation  with  secretary  op  en- 

5  ERGY. — The  Secretary  shall  consult  with  the  Sec- 

6  retary  of  Energy  to  determine  whether  monitoring  or 

7  export  controls  under  this   section   are  warranted 

8  with  respect  to  exports  of  facilities,  machinery,  or 

9  equipment   normally  and   principally   used,    or   in- 

10  tended  to  be  used,  in  the  production,  conversion,  or 

11  transportation  of  fuels  and  ener^  (except  nuclear 

12  energy),  including,  but  not  limited  to — 

13  (A)  drilling  rigs,  platforms,  and  equipment; 

14  (B)  petroleum  refineries,  and  natural  gas 

15  processing,  liquefaction,  and  gasification  plants; 

16  (C)   facilities   for  production  of  synthetic 

17  natural  gas  or  synthetic  crude  oil; 

18  (D)   oil  and  gas  pipelines,   pumping  sta- 

19  tions,  and  associated  equipment;  and 

20  (E)  vessels  for  transporting  oil,  gas,  coal, 

21  and  other  fuels. 

22  (c)  Petitions  for  Monitoring  or  Controls  of 

23  Metaluc  Materials. — 

24  (1)  In  general. — (A)  Any  entity,  including  a 

25  trade   association,   firm,   or  certified  or  recognized 
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1  imion  or  group  of  workers,  that  is  representative  of 

2  an  industry  or  a  substantial  segment  of  an  industry 

3  that  processes  metallic  materials  capable  of  being  re- 

4  cycled  may  transmit  a  written  petition  to  the  Sec- 

5  retary  requesting  the  monitoring  of  exports  or  the 

6  imposition  of  export  controls,  or  both,  with  respect 

7  to  any  such  material,  in  order  to  carry  out  the  policy 

8  set  forth  in  section  103(4). 

9  (B)  Each  petition  shall  be  in  such  form  as  the 

10  Secretary  shall  prescribe  and  shall  contain  informa- 

1 1  tion  in  support  of  the  action  requested.  The  petition 

12  shall  include  any  information  reasonably  available  to 

13  the  petitioner  indicating  that  each  of  the  criteria  set 

14  forth  in  paragraph  (3) (A)  is  satisfied. 

15  (2)  PUBUCATION  OP  NOTICE. — ^Within  15  days 

16  after  receipt  of  any  petition  described  in  paragraph 

17  (1),  the  Secretary  shall  publish  a  notice  in  the  Fed- 

18  eral  Register.  The  notice  shall — 

19  (A)  include  the  name  of  the  material  that 

20  is  the  subject  to  the  petition; 

21  (B)  include  the  schedule  B  number  of  the 

22  material  as  set  forth  in  the  Statistical  Classi- 

23  fication  of  Domestic  and  Foreign  Commodities 

24  Exported  from  the  United  States; 
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1  (C)   indicate  whether  the   petition  is  re- 

2  questing  that  controls  or  monitoring,  or  both, 

3  be  imposed  with  respect  to  the  e^ortation  of 

4  such  material;  and 

5  (D)  provide  that  interested  persons  shall 

6  have  a  period  of  30  days  beginning  on  the  date 

7  of  pubhcation  of  such  notice  to  submit  to  the 

8  Secretary  written  data,  views,   or  arguments, 

9  with  or  without  opportunity  for  oral  presen- 

10  tation,  with  respect  to  the  matter  involved. 

1 1  At  the  request  of  the  petitioner  or  any  other  entity 

12  described  in  paragraph  (1)(A)  with  respect  to  the 

13  material  which  is  the  subject  of  the  petition,  or  at 

14  the  request  of  any  entity  representative  of  producers 

15  or  e3q)orters  of  such  material,  the  Secretary  shall 

16  conduct  public  hearings  with  respect  to  the  subject 

17  of  the  petition,  in  which  case  the  30-day  period  may 

1 8  be  extended  to  45  days. 

19  (3)  Determination  op  monitoring  or  con- 

20  trols. — (A)  Within  45  days  after  the  end  of  the 

21  30-  or  45-day  period  described  in  paragraph  (2),  as 

22  the    case    may  be,    the    Secretary   shall   determine 

23  whether  to  impose  monitoring  or  controls,  or  both, 

24  on  the  export  of  the  material  that  is  the  subject  of 

25  the  petition  in  order  to  carrj'  out  the  policy  set  forth 
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1  in  section   103(4).   In  making  such  determination, 

2  the  Secretary  shall  determine  whether — 

3  (i)  there  has  been  a  significant  increase,  in 

4  relation  to  a  specific  period  of  time,  in  e^orts 

5  of  such  material  in  relation  to  domestic  supply 

6  and  demand; 

7  (ii)  there  has  been  a  significant  increase  in 

8  domestic  price  of  such  material  or  a  domestic 

9  shortage  of  such  material  relative  to  demand; 

10  (iii)  exports  of  such  material  are  as  impor- 

1 1  tant  as  any  other  cause  of  a  domestic  price  in- 

12  crease   or  shortage  relative  to  demand  found 

13  under  clause  (ii); 

14  (iv)  a  domestic  price  increase  or  shortage 

15  relative  to  demand  found  under  clause  (ii)  has 

16  significantly  adversely  affected  or  may  signifi- 

17  cantly  adversely  affect  the  national  economy  or 

18  any  sector  thereof,  including  a  domestic  indus- 

19  try;  and 

20  (v)   monitoring  or  controls,   or  both,   are 

21  necessarj'  in  order  ta  carry  out  the  policy  set 

22  forth  in  section  103(4). 

23  (B)  The  Secretary  shall  publish  in  the  Federal 

24  Register  a  detailed  statement  of  the  reasons  for  the 

25  Secretarv'^s  determination  under  subparagraph  (A) 
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1  of  whetiier  to   impose   monitoring  or  controls,    or 

2  both,  including  the  findings  of  fact  in  support  of 

3  that  determination. 

4  (4)     PUBUCATION    OF    REGULATIONS. — ^Within 

5  15  days  after  making  a  determination  under  para- 

6  graph  (3)  to  impose  monitoring  or  controls  on  the 

7  export  of  a  material,  the  Secretary  shall  publish  in 

8  the  Federal  Register  proposed  regulations  with  re- 

9  spect  to  such  monitoring  or  controls.  Within  30  days 

10  after  the  publication  of  such  proposed  regulations, 

11  and  after  considering  any  public  comments  on  the 

12  proposed  regulations,  the  Secretary  shall  publish  and 

13  implement   final   regulations   with   respect  to   such 

14  monitoring  or  controls. 

15  (5)    CONSOUDATION  OP  PETITIONS. — ^For  pur- 

16  poses  of  pubUshing  notices  in  the  Federal  Register 

17  and  scheduling  public  hearings  pursuant  to  this  sub- 

1 8  section,  the  Secretary  may  consolidate  petitions,  and 

19  responses  to  such  petitions,  which  involve  the  same 

20  or  related  materials. 

21  (6)  Subsequent  petitions  on  same  mate- 

22  rial. — If  a  petition  with  respect  to  a  particular  ma- 

23  terial  or  group  of  materials  has  been  considered  in 

24  accordance  with  all  the  procedures  described  in  this 

25  subsection,  the  Secretary  may  determine,  in  the  ab- 
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1  sence  of  significantly  changed  circumstances,  that 

2  any  other  petition  with  respect  to  the  same  material 

3  or  group  of  materials  which  is  filed  within  6  months 

4  after  the  consideration  of  the  prior  petition  has  been 

5  completed   does   not   merit   complete   consideration 

6  under  this  subsection. 

7  (7)     Precedence     of    procedures    over 

8  other  reviews. — The  procedures  and  time  limits 

9  set  forth  in  this  subsection  with  respect  to  a  petition 

10  filed  under  this  subsection  shall  take  precedence  over 

1 1  any  review  undertaken  at  the  initiative  of  the  Sec- 

12  retary  with  respect  to  the  same  subject  as  that  of 

13  the  petition. 

14  (8)    Temporary    controls. — The    Secretary 

15  may  impose  monitoring  or  controls,  on  a  temporary 

16  basis,  on  the  export  of  a  metaUic  material  after  a  pe- 

17  tition  is  filed  under  paragraph  (1)(A)  with  respect  to 

18  that  material  but  before  the  Secretary  makes  a  de- 

19  termination   under  paragraph   (3)   with  respect  to 

20  that  material  only  if — 

21  (A)  the  failure  ta  take  such  temporary  ac- 

22  tions  would  result  in  irreparable  harm  to  the 

23  entit}'  filing  the   petition,   or  to  the   national 

24  economy  or  segment  thereof,  including  a  domes- 

25  tie  industn',  and 
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1  (B)  the  Secretary  considers  such  action  to 

2  be  necessary  to  carry  out  the  policy  set  forth  in 

3  section  103(4). 

4  (9)  Other  authority  not  affected. — The 

5  authority  under  this  subsection  shall  not  be  con- 

6  strued  to  affect  the  authority  of  the  Secretary  under 

7  auy  other  provision  of  this  title,  except  that  if  the 

8  Secretary  determines,  on  the  Secretary's  own  initia- 

9  tive,  to  impose  monitoring  or  controls,  or  both,  on 

10  the  export  of  metallic  materials  capable  of  being  re- 

1 1  cycled,  under  the  authority  of  this  section,  the  Sec- 

12  retary  shall  publish  the  reasons  for  such  action  in 

13  accordance  with  paragraph  (3)(A)  and  (B). 

14  (10)  Submission  and  consideration  of  ad- 

15  DITIONAL  information. — Nothing  contained  in  this 

16  subsection  shall  be  construed  to  preclude  submission 

17  on  a  confidential  basis  to  the  Secretary  of  informa- 

18  tion  relevant  to  a  decision  to  impose  or  remove  mon- 

19  itoring  or  controls  under  the  authority  of  this  title, 

20  or  to  preclude  consideration  of  such  information  by 

21  the  Secretary  in  reaching  decisions  required  under 

22  this  subsection.   The  provisions  of  this  paragraph 

23  shall  not  be  construed  to  affect  the  apphcability  of 

24  section  552(b)  of  title  5,  United  States  Code. 

25  (d)  Domestically  Produced  Crude  Oil. — 
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1  (1)  Prohibition  on  exports. — Notwithstand- 

2  ing  any  other  provision  of  this  title  and  notwith- 

3  standing  subsection  (u)  of  section  28  of  the  Mineral 

4  Leasing  Act  of  1920  (30  U.S.C.  185),  no  domesti- 

5  cally  produced  crude  oil  transported  by  pipeline  over 

6  right-of-way  granted  pursuant  to  section  203  of  the 

7  Trans- Alaska  Pipeline  Authorization  Act  (43  U.S.C. 

8  1652)  may,  subject  to  paragraph  (2),  be  exported 

9  from  the  United  States,  except  any  such  crude  oil 

10  which — 

1 1  (A)    is    exported    to    an    adjacent    foreign 

12  country  to  be  refined  and  consumed  therein  in 

13  an  exchange  that — 

14  (i)  is  for  the  same  quantity  of  crude 

1 5  oil  being  exported  from  that  countrj'^  to  the 

16  United  States;  and 

17  (ii)  results  through  convenience  or  in- 

18  creased    efficiency    of    transportation    in 

19  lower  prices  for  consumers  of  petroleum 

20  •  products  in  the  United  States  as  described 

21  in  paragraph  (2)(A)(ii); 

22  (B)  is  temporarily  exported  for  convenience 

23  or  increased  efficiency  of  transportation  across 

24  parts  of  an  adjacent  foreign  countrj'^  and  reen- 

25  ters  the  United  States;  or 
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1  (C)    is    transported    to    Canada,    to    be 

2  consumed  therein,  in  amounts  not  to  exceed  an 

3  annual  average  of  50,000  barrels  per  day,  in 

4  addition  to   exports  under  subparagraphs   (A) 

5  and  (B),  except  that  any  ocean  transportation 

6  of  such  oil  shall  be  by  vessels  documented  under 

7  section  12106  of  title  46,  United  States  Code. 

8  (2)  Exceptions. — Crude  oil  subject  to  the  pro- 

9  hibition  contained  in  paragraph  (1)  may  be  e^orted 

10  only  if— 

1 1  (A)  the  President  so  recommends  to  the 

12  Congress  after  making  and  publishing  express 

13  findings  that  exports  of  such  crude  oil,  includ- 

14  ing  exchanges — 

15  (i)  will  not  diminish  the  total  quantity 

16  or    quality    of   petroleum    refined   within, 

17  stored  within,  or  legally  committed  to  be 

18  transported  to  and  sold  within  the  United 

19  States; 

20  (ii)  will,  within  3  months  following  the 

2 1  initiation  of  such  exports  or  exchanges,  re- 

22  suit  in — 

23  (I)  acquisition  costs  to  the  refin- 

24  ers  that  purchase  the  imported  crude 

25  oil   being  lower  than  the  acquisition 
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1  costs  such  refiners  would  have  to  pay 

2  for  the  domestically  produced  oil  in 

3  the  absence  of  such  an  export  or  ex- 

4  change,  and 

5  (11)  not  less  than  75  percent  of 

6  such  savings  in  costs  being  reflected 

7  in  wholesale  and  retail  prices  of  prod- 

8  ucts  refined  from  such  imported  crude 

9  oU; 

10  (iii)  will  be  made  only  pursuant  to 

1 1  contracts  which  may  be  terminated  if  the 

1 2  crude  oil  suppUes  of  the  United  States  are 

1 3  interrupted,  threatened,  or  diminished; 

14  (iv)   are  clearly  necessary  to  protect 

15  the  national  interest;  and 

16  (v)  are  in  accordance  with  the  provi- 

1 7  sions  of  this  title;  and 

18  (B)  the  President  includes  such  findings  in 

19  the  recommendation  to  the  Congress  and  the 

20  Congress,  within  60  days  after  receiving  that 

21  recommendation,    agrees  to  a  joint  resolution 

22  wliich  approves  such  exports  on  the  basis  of 

23  those  findings,  and  which  is  thereafter  enacted 

24  into  law. 
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1  (3)     Exports    u^fDER    bilateral    agree- 

2  MENTS. — Notwithstanding    any    other    provision    of 

3  this  section  or  any  other  provision  of  law,  including 

4  subsection  (u)  of  section  28  of  the  Mineral  Leasing 

5  Act  of  1920,  the  President  may  export  oil  to  any 

6  country  pursuant  to  a  bilateral  international  oil  sup- 

7  ply  agreement  entered  into  by  the  United  States 

8  with  such  country  before  June  25,  1979,  or  to  any 

9  country  pursuant  to  the  International  Emergency 

10  Oil  Sharing  Plan  of  the  International  Energy  Agen- 

11  cy. 

12  (e)  Repined  Petroleum  Products. — 

13  (1)  Export  licenses. — ^In  any  case  in  which 

14  the  President  determines  that  it  is  necessary  to  im- 

15  pose  export  controls  on  refined  petroleum  products 

16  in  order  to  carry  out  the  poUcy  set  forth  in  section 

17  103(4),  the  President  shall  notify  the  Congress  of 

18  that  determination.  The  President  shall  also  notify 

19  the  Congress  if  and  when  the  President  determines 

20  that  such  export  controls  are  no  longer  necessary. 

21  During  any  period  in  which  a  determination  that 

22  such  export  controls  are  necessary  is  in  effect,  no  re- 

23  fined  petroleum  product  may  be  exported  except  pur- 

24  suant  to  an  export  license  specifically  authorizing 

25  •         such  exj^ort. 
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1  (2)   Notification   to   congress  and   lay- 

2  OVER. — (A)  Not  later  than  5  days  after  an  applica- 

3  tion  for  a  license  to  export  any  refined  petroleum 

4  product  is  received,  the  Secretary  shall  notify  the 

5  Congress    of   such   application,    together   with   the 

6  name  of  the  exporter,  the  destination  of  the  pro- 

7  posed  export,  and  the  amount  and  price  of  the  pro- 

8  posed  export.  Such  notification  shaJl  be  made  to  the 

9  chairman  of  the  Committee  on  Foreign  Affairs  of 

10  the  House  of  Representatives  and  the  chairman  of 

1 1  the  Committee  on  Banking,  Housing,  and  Urban  Af- 

1 2  fairs  of  the  Senate. 

13  (B)  The  Secretary  may  not  grant  such  license 

14  during  the  30-day  period  beginning  on  the  date  on 

15  which  notification  to  the  Congress  under  paragraph 

16  (1)  is  received,  unless  the  President  certifies  in  writ- 

17  ing  to  the  Speaker  of  the  House  of  Representatives 

18  and  the  President  pro  tempore  of  the  Senate  that 

19  the  proposed  export  is  vital  to  the  national  interest 

20  and  that  a  delay  in  issuing  the  license  would  ad- 

21  versely  affect  that  interest.. 

22  (3)    Exception. — This    subsection    shall    not 

23  apply  to — 

24  (A)  any  export  license  apphcation  for  ex- 

25  ports  to  a  country'  with  respect  to  which  histori- 
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1  cal  export  quotas  established  by  the  Secretary 

2  on  the  basis  of  past  trading  relationships  apply; 

3  or 

4  (B)  any  license  application  for  exports  to  a 

5  country  if  exports  under  the  license  would  not 

6  result  in  the  export  from  the  United  States  of 

7  more  than  250,000  barrels  of  refined  petroleum 

8  products  to  such  country  in  any  fiscal  year. 

9  (4)   Definition. — For  purposes  of  this  sub- 

10  section,  the  term  "refined  petroleum  product"  means 

1 1  gasoline,    kerosene,    distillates,    propane   or  butane 

12  gas,  diesel  fuel,  and  residual  fuel  oil,  that  is  refined 

13  within  the  United  States  or  entered  for  consumption 

14  .within  the  United  States. 

15  (5)    Extension    of    license    application 

16  processing  time. — The  Secretary  may  extend  any 

17  time  period  prescribed  in  section  109  to  the  ^^nt 

18  necessary  to  take  into  account  delaj^  in  action  by 

19  the  Secretary  on  a  license  application  on  account  of 

20  the  pro\isions  of  this  subsection. 

21  (f)   Certain   Petroleum  Products. — ^Petroleum 

22  products  refined  in  United  States  foreign  trade  zones,  or 

23  in  the  United  States  Territory  of  Guam,  from  foreign 

24  crude  oil  shall  be  excluded  fi'om  any  quantitative  restric- 

25  tions  imposed  under  this  section,  except  that,  if  the  Sec- 
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1  retary  finds  that  a  product  is  in  short  supply,  the  Sec- 

2  retary  may  issue  such  regulations  as  may  be  necessary  to 

3  limit  exports. 

4  (g)  Agricultural  Commodities. — 

5  (1)  Approval  of  controls  by  secretary  of 

6  agriculture. — The  authority  conferred  by  this  sec- 

7  tion  shall  not  be  exercised  with  respect  to  any  agri- 

8  cultural  commodity,  including  fats  and  oils  or  animal 

9  hides  or  skins,  without  the  approval  of  the  Secretary 

10  of  Agriculture.  The  Secretary  of  Agriculture  shall 

1 1  not  approve  the  exercise  of  such  authority  with  re- 

12  spect  to  any  such  commodity  during  any  period  for 

13  which  the  supply  of  such  commodity  is  determined 

1 4  by  the  Secretary  of  Agriculture  to  be  in  excess  of  the 

1 5  requirements  of  the  domestic  economy,  except  to  the 

16  extent  the  President  determines  that  the  controls  on 

17  such    agricultural    commodities    are    also    imposed 

18  under   section    106.    The   Secretary   of  Agriculture 

19  shall,   by  exercising  the   authority  which  the   Sec- 

20  retar>-  of  Agriculture  has  under  other  applicable  pro- 
2!  \isions  of  law,  collect  data  with  respect  to  export 

22  sales  of  animal  hides  and  skins. 

23  (2)    Protection    of    stored    commodities 

24  from   future   controls. — Upon  approval   of  the 

25  Secretarv',  in  consultation  with  the  Seeretar>-  of  Ag- 
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1  riculture,  agricultural  eonunodities  purchased  by  or 

2  for  use  in  a  foreign  country  may  remain  in  the  Unit- 

3  ed  States  for  export  at  a  later  date  free  from  any 

4  quantitative  limitations  on  export  which  may  be  im- 

5  posed  to  carry  out  the  policy  set  forth  in  section 

6  103(4)  subsequent  to  such  approval.  The  Secretary 

7  may  not  grant  such  approval  unless  the  Secretary 

8  receives  adequate  assurance  and,  in  conjunction  with 

9  the  Secretary  of  Agriculture,  finds — 

10  (A)  that  such  commodities  wiU  eventually 

1 1  be  exported, 

12  (B)  that  neither  the  sale  nor  es5)ort  thereof 

1 3  will  result  in  an  excessive  drain  of  scarce  mate- 

14  rial  and  have  a  serious  domestic  inflationary 

15  impact, 

16  (C)  that  storage  of  such  commodities  in 

17  the   United   States  will   not  unduly  limit  the 

18  space    available    for    storage    of    domestically 

19  o\med  commodities,  and 

20  (D)  that  the  purpose  of  such  storage  is  to 

2 1  establish  a  resen^e  of  such  commodities  for  later 

22  use,  not  including  resale  to  or  use  by  another 

23  countr^^ 

24  The  Secretary'  may  issue  such  regulations  as  may  be 

25  riecessar}'  to  earr>'  out  this  paragraph. 
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1  (3)  Procedures  for  imposing  controls. — 

2  (A)  K  the  President  imposes  export  controls  on  any 

3  agricultural  conunodity  under  section  106  (including 

4  section  106  (i))  or  this  section,  the  President  shall 

5  immediately  transmit  a  report  on  such  action  to  the 

6  Congress,  setting  forth  the  reasons  for  the  controls 

7  in  detail  and  specifying  the  period  of  time,  which 

8  may  not  exceed  1  year,  that  the  controls  are  pro- 

9  posed  to  be  in  effect.  If  the  Congress,  within  60  days 

10  after  the  date  of  the  receipt  of  the  report,  adopts  a 

1 1  joint  resolution  pursuant  to  paragraph  (4)  approving 

1 2  the  imposition  of  the  export  controls,  then  such  con- 

13  trols  shall  remain  in  effect  for  the  period  specified 

14  in  the  report,  or  until  terminated  by  the  President, 

15  whichever  occurs  first.  If  the  Congress,  within  60 

16  da\'s  after  the  date  of  its  receipt  of  such  report,  fails 

17  to  adopt  a  joint  resolution  approving  such  controls, 

18  then  such  controls  shall  cease  to  be  effective  upon 

19  the  expiration  of  that  60-day  period. 

20  (B)   The  provisions  of  subparagraph  (A)   and 

21  paragraph  (4)  shall  not  apply  to  export  controls — 

22  (i)  which  are  extended  under  this  title  if 

23  the  controls,  when  imposed,  were  approved  by 

24  the    Congress    under    subparagraph    (A)    and 

25  paragraph  (4);  or 
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1  (ii)  which  are  imposed  with  respect  to  a 

2  country  as  part  of  the  prohibition  or  curtail- 

3  ment  of  all  exports  to  that  country. 

4  (4)  Expedited  procedures. — (A)  For  pur- 

5  poses  of  this  paragraph,  the  term  "joint  resolution" 

6  means  only  a  joint  resolution  the  matter  after  the 

7  resolving  clause  of  which  is  as  follows:  "That  pursu- 

8  ant  to  section  107(g)(3)  of  the  Export  Act  of  1994, 

9  the  President  may  impose  export  controls  as  speci- 

10  fied  in  the  report  submitted  to  the   Congress  on 

1 1  .",  with  the  blank  space  being  fiUed  with  the 

12  appropriate  date. 

13  (B)  On  the  day  on  which  a  report  is  submitted 

14  to   the   House   of  Representatives  and  the   Senate 

15  under  paragraph  (3),  a  joint  resolution  with  respect 

16  to  the  export  controls  specified  in  such  report  shaU 

17  be   introduced   (by  request)   in  the   House  by  the 

18  chairman  of  the  Committee  on  Foreign  Affairs,  for 

19  the  chairman  and  the  ranking  minority  member  of 

20  the  Committee,  or  by  Members  of  the  House  des- 

2 1  ignated  by  the  chairman  and  ranking  minority  mem- 

22  ber:  and  shall  be  introduced  (by  request)  in  the  Sen- 

23  ate  by  the  majorit^'^  leader  of  the  Senate,  for  the 

24  chairman  and  the  minorit}'^  leader  of  the  Senate,  or 

25  by  Members  of  the  Senate  designated  by  the  major- 
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1  ity  leader  and  minority  leader  of  the  Senate.  K  ei- 

2  ther  House  is  not  in  session  on  the  day  on  which 

3  such  a  report  is  submitted,  the  joint  resolution  shall 

4  be  introduced  in  that  House,  as  provided  in  the  pre- 

5  ceding  sentence,  on  the  first  day  thereafter  on  which 

6  that  House  is  in  session. 

7  (C)  If  the  committee  of  either  House  to  which 

8  a  joint  resolution  has  been  referred  has  not  reported 

9  the  joint  resolution  at  the  end  of  30  days  after  its 

10  referral,  the  conmiittee  shall  be  discharged  fi-om  for- 

1 1  ther  consideration  of  the  resolution  or  of  any  other 

12  joint  resolution  introduced  with  respect  to  the  same 

13  matter. 

14  (D)   A  joint  resolution  under  this  paragraph 

15  shall  be  considered  in  the  Senate  in  accordance  with 

16  the   pro\isions   of  section   601(b)(4)   of  the   Inter- 

17  national  Security  Assistance  and  Arms  Export  Con- 

18  trol  Act  of  1976.  For  the  purpose  of  expediting  the 

19  consideration  and  passage  of  joint  resolutions  re- 

20  ported  or  discharged  pursuant  to  the  provisions  of 

21  this  paragraph,  it  shall  be  in  order  for  the  Commit- 

22  tee  on  Rules  of  the  House  of  Representatives  to 

23  present  for  consideration  a  resolution  of  the  House 

24  of  Representatives  providing  procedm*es  for  the  im- 

25  mediate  consideration   of  a  joint  resolution   under 
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1  this  paragraph  which  may  be  similar,  if  applicable, 

2  to  the  procedure  set  forth  in  section  601(b)(4)  of  the 

3  International  Security  Assistance  and  Arms  Export 

4  Control  Act  of  1976.    . 

5  (E)  In  the  case  of  a  joint  resolution  described 

6  in  subparagraph  (A),  if,  before  the  passage  by  one 

7  House  of  a  joint  resolution  of  that  House,   that 

8  House  receives  a  resolution  with  respect  to  the  same 

9  matter  from  the  other  House,  then — 

10  (i)  the  procedure  in  that  House  shall  be 

1 1  the  same  as  if  no  joint  resolution  has  been  re- 

1 2  ceived  from  the  other  House;  but 

13  (ii)  the  vote  on  final  passage  shall  be  on 

14  the  joint  resolution  of  the  other  House. 

15  (5)  Computation  op  time  periods. — In  the 

16  computation  of  the  period  of  60  daj's  referred  to  in 

17  paragraph  (3) (A)  and  the  period  of  30  days  referred 

18  to  in  paragraph  (4)(C),  there  shall  be  excluded  the 

19  days  on  which  either  House  of  Congress  is  not  in 

20  session  because  of  an  adjournment  of  more  than  3 

2 1  days  to  a  day  certain  or  because  of  an  adjournment 

22  of  the  Congress  sine  die. 

23  (h)  Barter  Agreements. — 

24  (1)  Exemption  from  controls. — The  expor- 

25  tation  pursuant  to  a  barter  agreement  of  any  com- 
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1  modities  which  may  lawfully  be  exported  from  the 

2  United  States,  for  any  commodities  which  may  law- 

3  fully  be  imported  into  the  United  States,  may  be  ex- 

4  empted,  in  accordance  with  paragraph  (2),  from  any 

5  quantitative  limitation  on  exports  (other  than  any 

6  reporting  requirement)  imposed  to  carry  out  the  pol- 

7  icy  set  forth  in  section  103(4). 

8  (2)  Criteria  for  exemption. — The  Secretary 

9  shall  grant  an  exemption  under  paragraph  (1)  if  the 

10  Secretary  finds,  after  consultation  with  the  appro- 

1 1  priate  department  or  agency  of  the  United  States, 

12  that— 

1 3  (A)  for  the  period  during  which  the  barter 

14  agreement  is  to  be  performed — 

15  (i)  the  average  annual  quantity  of  the 

16  commodities  to  be   exported  pursuant  to 

17  the  barter  agreement  will  not  be  required 

1 8  to  satisfy  the  average  amount  of  such  com- 

19  modities  estimated  to  be  required  annually 

20  by  the  domestic  economy  and  will  be  sur- 

21  plus  thereto;  and    ^ 

22  (ii)  the  average  annual  quantity  of  the 

23  commodities  to  be   imported  will  be  less 

24  than  the  average  amount  of  such  commod- 
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1  ities  estimated  to  be  required  annually  to 

2  supplement  domestic  production;  and 

3  (B)  the  parties  to  such  barter  agreement 

4  have  demonstrated  adequately  that  they  intend, 

5  and  have  the  capacity,  to  perform  such  barter 

6  agreement. 

7  (3)   Definition. — For  purposes  of  this  sub- 

8  "        section,   the  term   "barter  agreement"   means  any 

9  agreement  which  is  made  for  the  exchange,  without 

10  monetary  consideration,    of  any   commodities   pro- 

1 1  duced  in  the  United  States  for  any  commodities  pro- 

12  duced  outside  of  the  United  States. 

13  (4)     Applicability. — This     subsection    shall 

14  apply  oidy  with  respect  to  barter  agreements  entered 

15  into  after  September  30,  1979. 

16  (i)  Unprocessed  Red  Cedar. — 

17  (1)  Prohibition. — No  unprocessed  western  red 

18  cedar  (Thuja  plicata)  logs  harvested  from  State  or 

19  Federal   lands   may  be   exported   from  the   United 

20  States. 

21  (2)  Red  cedar  not  an  agricultural  com- 

22  modity. — Unprocessed  western  red  cedar  logs  shall 

23  not  be  considered  to  be  an  agricultural  commodity 

24  for  purposes  of  subsection  (g). 
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1  (3)  Definition. — As  used  in  this  subsection, 

2  the  term  "unprocessed  western  red  cedar"  means 

3  red   cedar   timber  which   has   not   been   processed 

4  into — 

5  (A)   lumber  of  American  Lumber  Stand- 

6  ards  Grades  of  Number  3  dimension  or  better, 

7  or  Pacific  Lumber  Inspection  Bureau  Export 

8  R-List  Grades  of  Number  3  common  or  better, 

9  (B)  chips,  pulp,  and  pulp  products; 

10  (C)  veneer  and  plywood; 

11  (D)  poles,  posts,  or  pilings  cut  or  treated 

12  with  preservative  for  use  as  such  and  not  in- 

13  tended  to  be  farther  processed;  or 

14  (E)  shakes  and  shingles. 

15  CJ)    Effect   of   Controls   on   Existing   Con- 

16  TRACTS. — 

17  (1)  Western  red  cedar. — The  export  restric- 

18  tions  contained  in  subsection  (i)  and  any  export  con- 

19  trols  imposed  under  this  section  shall  not  affect — 

20  (A)   any  contract  to  han'est  unprocessed 

21  western  red  cedar  fix)m  State  lands  which  was 

22  entered  into  before  October  1,   1979,  and  the 

23  performance  of  which  would  make  the  red  cedar 

24  available  for  export;  or 
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1  (B)   any  contract  to  harvest  unprocessed 

2  red  cedar  which  was  entered  into  after  Septem- 

3  ber  30,  1979,  and  before  October  1,  1982,  and 

4  the  performance  of  which  would  make  the  red 

5  cedar  available  for  export,  to  the  extent  such 

6  exports  were  permitted  under  section  7(i)  of  the 

7  Export  Administration  Act  of  1979. 

8  (2)  Other  commodities. — ^Any  export  controls 

9  imposed  under  this  section  on  any  agricultural  com- 

10  modit}'  (including  fats,  oils,  and  animal  hides  and 

1 1  skias)  or  on  any  forest  product  or  fishery  product, 

12  shall  not  affect  any  contract  to  export  entered  into 

13  before  the  date  on  which  such  controls  are  imposed. 

14  For  purposes  of  this  paragraph,  the  term  "contract 

15  to  export"  includes,  but  is  not  limited  to,  an  export 

16  sales  agreement  and  an  agreement  to  invest  in  an 

17  enterprise  which  involves  the  export  of  commodities 

18  or  technology. 

19  (k)  Oil  Exports  for  Use  by  United  States 

20  IMilitary  Facilities. — For  purposes  of  subsection  (d), 

21  and  for  purposes  of  any  export  controls  imposed  under 

22  this  title,  shipments  of  crude  oil,  refined  petroleum  prod- 

23  ucts,   or  partially  refined  petroleum  products  from  the 

24  United  States  for  use  by  the  Department  of  Defense  or 
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1  United  States-supported  installations  or  facilities  shall  not 

2  be  considered  to  be  exports. 

3  SEC.  108.  FOREIGN  BOYCOTTS. 

4  (a)  Prohibitions  and  Exceptions. — 

5  (1)  Prohibitions. — In  order  to  cany  out  the 

6  policies  set  forth  in  section  103(10),  the  President 

7  shall  issue  regulations  prohibiting  any  United  States 

8  person,  with  respect  to  that  person's  activities  in  the 

9  interstate  or  foreign  commerce  of  the  United  States, 

10  from  taking  or  knowingly  agreeing  to  take  any  of 

1 1  the  following  actions  with  intent  to  comply  with,  fiir- 

12  ther,  or  support  any  boycott  fostered  or  imposed  by 

1 3  a  foreign  country  against  a  country  which  is  friendly 

14  to  the  United  States  and  which  is  not  itself  the  ob- 

15  ject   of  any   form   of  boycott  pursuant  to   United 

16  States  law  or  regulation: 

17  (A)  Refusing,  or  requiring  any  other  per- 

1 8  son  to  refuse,  to  do  business  with  or  in  the  boy- 

19  cotted  country,  with  any  business  concern  orga- 
20"  nized  under  the  laws  of  the  boycotted  country, 

21  with  any  national  or  resident  of  the  boycotted 

22  country,  or  with  any  other  person,  pursuant  to 

23  an  cigreement  with,  a  requirement  of,  or  a  re- 

24  quest  from  or  on  belialf  of  the  boycotting  coun- 

25  tr\'.  The  mere  absence  of  a  business  relationship 
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1  with  or  in  the  boycotted  country  with  any  busi- 

2  ness  concern  organized  under  the  laws  of  the 

3  boycotted  country,  with  any  national  or  resident 

4  of  the  boycotted  country,  or  with  any  other  per- 

5  son,  does  not  indicate  the  existence  of  the  in- 

6  tent  required  to  establish  a  violation  of  regula- 

7  tions  issued  to  carry  out  this  subparagraph. 

8  (B)  Refusing,  or  requiring  any  other  per- 

9  son  to  refuse,  to  employ  or  otherwise  discrimi- 

10  nating  against  any  United  Sates  person  on  the 

1 1  basis  of  race,  religion,  sex,  or  national  origin  of 

1 2  that  person  or  of  any  owner,  officer,  director,  or 

1 3  employee  of  such  person. 

14  (C)  Furnishing  information  with  respect  to 

15  -  the  race,  rehgion,  sex,  or  national  origin  of  any 

16  United  States  person  or  of  any  owner,  officer, 

1 7  director,  or  employee  of  such  person. 

18  (D)  Furnishing  information  about  whether 

19  any  person  has,  has  had,  or  proposes  to  have 

20  any  business  relationship  (including  a  relation- 

21  sliip  by  way  of  sale,  purchase,  legal  or  eommer- 

22  cial  representation,  shipping  or  other  transport, 

23  insurance,  investment,  or  supply)  with  or  in  the 

24  bovcotted  eountr\%  with  anv  business  concern 

25  organized  under  the  laws  of  the  boycotted  coun- 
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1  try,  with  any  national  or  resident  of  the  boy- 

2  cotted  country,  or  with  any  other  person  that  is 

3  known  or  beUeved  to  be  restricted  from  having 

4  any  business  relationship  with  or  in  the  boy- 

5  cotted  country.  Nothing  in  this  paragraph  shall 

6  prohibit  the  furnishing  of  normal  business  in- 

7  formation  in  a  commercial  context  as  defined  by 

8  the  Secretary. 

9  (E)  Furnishing  information  about  whether 

10  any  person  is  a  member  of,  has  made  a  con- 

1 1  tribution  to,  or  is  otherwise  associated  with  or 

12  involved  in  the  activities  of  any  charitable  or 

13  fraternal  organization  which  supports  the  boy- 

14  cotted  country. 

15  (F)  Pajing,  honoring,  confirming,  or  other- 

16  wise  implementing  a  letter  of  credit  which  con- 

17  tains  any  condition  or  requirement  compliance 

18  with  which  is  prohibited  by  regulations  issued 

19  pursuant   to   this   paragraph,    and   no   United 

20  States  person  shall,  as  a  result  of  the  applica- 

21  tion  of  this  paragraph,^  be  obligated  to  pay  or 

22  otherwise   honor  or   implement  such  letter  of 

23  credit. 

24  (2)  Exceptions. — Regulations  issued  pursuant 

25  to  pai-agrapli  (1)  shall  pro\ide  exceptions  for — 
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1  (A)  compljong  or  agreeing  to  comply  with 

2  requirements — 

3  (i)  prohibiting  the  import  of  eommod- 

4  ities  or  services  from  the  boycotted  country 

5  or  commodities  produced  or  services  pro- 

6  vided  by  any  business  concern  organized 

7  under  the  lavt's  of  the  boycotted  country  or 

8  by  nationals  or  residents  of  the  boycotted 

9  country;  or 

10  (ii)  prohibiting  the  shipment  of  com- 

1 1  modities  to  the  boycotted  country  on  a  car- 

12  rier  of  the  boycotted  country,  or  by  a  route 

13  other  than  that  prescribed  by  the  boycott- 

14  ing  coimtry  or  the  recipient  of  the  ship- 

15  ment; 

16  (B)  compljdng  or  agreeing  to  comply  with 

17  import    and    shipping   document    requirements 

18  vnth  respect  to  the  country  of  origin,  the  name 

19  of  the  carrier  and  route  of  shipment,  the  name 

20  of  the  supplier  of  the  shipment,  or  the  name  of 

21  the  pro\ider  of  other  sennces,  except  that  no  in- 

22  formation  knowingly  furnished  or  conveyed  in 

23  response  to  such  requirements  may  be  stated  in 

24  negative,   blacklisting,    or   similar   exclusionary 

25  terms,  other  than  with  respect  to  carriers  or 
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1  route  of  shipment  as  may  be  permitted  by  such 

2  regulations  in  order  to  comply  with  precaution- 

3  ary  requirements  protecting  against  war  risks 

4  and  confiscation; 

5  (C)  complying  or  agreeing  to  comply  in  the 

6  normal  course  of  business  with  the  unilateral 

7  and  specific  selection  by  a  boycotting  country, 

8  or  national  or  resident  thereof,  of  carriers,  in- 

9  surers,   suppliers  of  services  to  be  performed 

10  within  the  boycotting  country,  or  specific  com- 

1 1  modities  which,  in  the  normal  course  of  busi- 

12  ness,  are  identifiable  by  source  when  imported 

13  into  the  boycotting  country; 

14  (D)  complying  or  agreeing  to  comply  with 

15  export  requirements  of  the  boycotting  country 

16  relating  to  shipments  or  transshipment  of  ex- 

17  ports  to  the  boycotted  country,  to  any  business 

18  concern  of  or  organized  under  the  laws  of  the 

19  boycotted  country,  or  to  any  national  or  resi- 

20  dent  of  the  boycotted  country; 

21  (E)  compliance  by  an  individual  or  agree- 

22  ment  by  an  indi\idual  to  comply  with  the  immi- 

23  gration  or  passport  requirements  of  any  country 

24  with  respect  to  such  indi\idual  or  any  member 

25  of  such  LQdi\'idual's  family  or  with  requests  for 
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1  information  regarding  requirements  of  employ- 

2  ment  of  such  individual  within  the  boycotting 

3  country;  and 

4  (F)  compliance  by  a  United  States  person 

5  resident  in  a  foreign  country  or  agreement  by 

6  such  person  to  comply  with  the  laws  of  the 

7  countrj'  with  respect  to  such  person's  activities 

8  exclusively  therein,  and  such  regulations  may 

9  contain  exceptions  for  such  resident  complying 

10  with  the  laws  or  regulations  of  the  foreign  coun- 

1 1  try    governing   imports    into    such   country   of 

12  trademarked,  trade  named,  or  similarly  specifi- 

13  cally   identifiable   products,    or   components   of 

14  products  for  such  person's  own  use,  including 

15  the  performance  of  contractual  services  within 

1 6  that  country,  as  may  be  defined  by  such  regula- 

17  tions. 

18  (3)  Limitation  on  exceptions. — Regulations 

19  issued  pursuant  to  paragraphs   (2)(C)   and   (2)(F) 

20  shall  not  pro\ide  exceptions  fi*om  paragraphs  (1)(B) 

21  and  (1)(C). 

22  (4)  Antitrust  and  ci\tl  rights  laws  not 

23  affected. — Nothing  in  the  subsection  may  be  con- 

24  strued  to  supersede  or  limit  the  operation  of  the 

25  antitrust  or  ci\il  rights  laws  of  the  United  States. 
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1  (5)  Evasion. — This  section  shall  apply  to  any 

2  transaction  or  acti\ity  undertaken,  by  or  through  a 

3  United  Sates  person  or  any  other  person,  with  intent 

4  to   evade  the  provisions   of  this  section  as  imple- 

5  mented  by  the  regulations  issued  pursuant  to  this 

6  subsection,  and  such  regulations  shall  expressly  pro- 

7  \ide  that  the  exceptions  set  forth  in  paragraph  (2) 

8  shall  not  permit  activities  or  agreements  (expressed 

9  or  impUed  by  a  course  of  conduct,  including  a  pat- 

10  tern  of  responses)  otherwise  prohibited,  which  are 

1 1  not  within  the  intent  of  such  exceptions. 

12  (b)  Emergency  Controls. — 

13  (1)  RegT-Tlations. — ^In  addition  to  the  regula- 

14  tions  issued  pursuant  to  subsection  (a),  regulations 

15  issued  under  section  106  shall  implement  the  poUcies 

16  set  forth  in  section  103(10). 

17  (2)  Reports  by  united  states  persons. — 

18  Such  regulations  shall  require  that  any  United  Sates 

19  person  recei\Tng  a  request  for  the  furnishing  of  in- 

20  formation,    the    entering   into   or   implementing   of 

21  agreements,  or  the  taking  of  any  other  action  re- 

22  /  ferred  to  in  section  103(10)  shall  report  that  fact  to 

23  the  Secretary',  together  with  such  other  information 

24  concerning  such  request  as  the  Secretary  may  re- 

25  quire,  for  such  action  as  the  Secretar\-  considers  ap- 
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1  propnate  for  carrjong  out  the  policies  of  that  sec- 

2  tion.  Such  person  shall  also  report  to  the  Secretary 

3  whether  such  person  intends  to  comply  and  whether 

4  such  person  has  complied  with  such  request.  Any  re- 

5  port  filed  pursuant  to  this  paragraph  shall  be  made 

6  available  promptly  for  public  inspection  and  copying, 

7  except  that  information  regarding  the  quantity,  de- 

8  seription,   and  value   of  any  commodities   or  tech- 

9  nology  to  which  such  report  relates  may  be  kept  con- 

10  fidential  if  the  Secretary  determines  that  disclosure 

1 1  thereof  would  place  the  United  States  person  in- 

12  volved  at  a  competitive  disadvantage.  The  Secretary 

13  shall  periodically  transmit  summaries  of  the  infor- 

14  mation  contained  in  such  reports  to  the  Secretary  of 

15  State  for  such  action  as  the  Secretary  of  State,  in 

16  consultation   with   the    Secretary,    considers   appro- 

17  priate  for  carr^Tng  out  the  pohcies  set  forth  in  sec- 

18  tion  103(10). 

19  (c)  Preemption. — The  pro\isions  of  this  section  and 

20  the  regulations  issued  under  this  section  shall  preempt  any     j 

2 1  law,  rule,  or  regulation  which — 

22  (1)  is  a  law,  rule,  or  regulation  of  any  of  the 

23  several  States  or  the  District  of  Columbia,  or  any  of 

24  tlie  teiTitories  or  possessions  of  the  United  States, 

25  or  of  any  governmental  subdi\ision  thereof;  and 
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1  (2)    pertains    to    participation    in,    compliance 

2  with,  implementation  of,  or  the  furnishing  of  infor- 

3  mation  regarding  restrictive  trade  practices  or  boy- 

4  cotts    fostered    or    imposed    by    foreign    countries 

5  against  other  countries. 

6  SEC.    109.    PROCEDURES    FOR    PROCESSING    EXPORT    LI- 

7  CENSE  APPLICATIONS;  OTHER  INQUIRIES. 

8  (a)    Primary    Responsibility    of    the    Sec- 

9    RETARY. — 

10  (1)  In  GENERAL. — ^All  export  license  applica- 

1 1  tions  required  under  this  title  shall  be  submitted  by 

12  the  applicant  to  the  Secretary.  All  determinations 

13  with  respect  to  any  such  application  shall  be  made 

14  by  the  Secretarj',  subject  to  the  procedures  provided 

15  in  tliis  section. 

16  (2)   DETERMINATIONS  WITHOUT  REFERRALS. — 

17  It  is  the  intent  of  the  Congress  that  a  determination 

18  with  respect  to   any  export  license  application  be 

19  made  to  the  maximum  extent  possible  by  the  Sec- 

20  *     retan'  without  referral  of  such  application  to  any 

21  other  department  or  agency  of  the  Government. 

22  (3)  Regulations. — ^In  regulations  that  carrj^ 

23  out  this  section,  the  Secretary  shall  describe  the  pro- 

24  eedures  required  by  this  section,  the  responsibilities 

25  of  the  Secretary-  and  of  other  departments  and  agen- 
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1  cies  in  reviewing  applications,  the  i%hts  of  the  appli- 

2  cant,  and  the  extent  of  any  multilateral  review  of  a 

3  given  license  application. 

4  (4)  Calculation  of  time  periods. — ^In  cal- 

5  dilating  the  processing  tunes  set  forth  in  this  sec- 

6  tion,  the  Secretary  shall  use  calendar  days,  except 

7  that  if  the  final  day  for  a  required  action  falls  on  a 

8  weekend  or  holiday,  that  action  shall  he  taken  no 

9  later  than  the  following  business  day. 

10  (5)  Consideration  of  reliability  of  par- 

1 1  TIES. — ^In  reviewing  applications  for  validated  export 

1 2  Ucenses,  the  Secretary  may  in  each  case  consider  the 

13  reliability  of  the  parties  to  the  proposed  export.  In 

14  making  such  an  evaluation,  the  Secretary  niay  con- 

15  sider    all    sources   of  information,    including   intel- 

16  ligence  information.  The  consideration  of  intelligence 

17  information  in  connection  with  the  evaluation  of  the 

18  reliability  of  parties  shall  not  authorize  the  direct  or 

19  indirect    disclosure    of    classified    information    or 

20  sources  and  methods  of  gathering  classified  informa- 

21  tion. 

22  (b)  Action  by  Other  Departments  and  Agen- 

23  CIES. — 

24  (1)  Referrals. — (A)  At  the  direction  of  the 

25  President,  the  Secretary  shall  refer  appropriate  li- 
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1  cense  applications  required  under  section  105  or  106 

2  to  appropriate  departments  and  agencies  of  the  Gov- 

3  emment  to  make  recommendations  and  provide  in- 

4  formation  to  the  Secretary  on  such  applications. 

5  (B)  The  President  shall  restrict  referrals  of  li- 

6  cense  applications  to  Government  departments  and 

7  agencies  that  possess  particular  expertise  and  infor- 

8  mation  that  is  relevant  to  the  licensing  process  and 

9  is  not  possessed  by  the  Secretary. 

10  (C)  To  assist  the  Secretary  in  export  Ucensing 

11  determinations,  the  Director  of  Central  Intelligence 

12  shall  collect  all  intelligence  information  regarding 

13  controlled  end  users  and  shall  have  such  information 

14  accessible  in  computerized  form  at  the  Central  Intel- 

15  ligenee  Agency  no  later  than  December  31,  1994. 

16  Each  department  or  agency  of  the  Government  in 

17  possession  of  intelligence  information  regarding  con- 

18  trolled  end  users  shall  provide  that  information  to 

19  the  Central  Intelligence  Agency  not  later  than  Sep- 

20  tember  30,  1994. 

21  (2)  Organization  op  reviewing  agencies. — 

22  Departments  and  agencies  reviewing  license  applica- 

23  tions  sliall  organize  their  resources  and  units  to  plan 

24  for  the  prompt  and  expeditious  internal  dissemina- 

25  tion  of  export  license  applications,  if  necessan'',  so  as 
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1  to  avoid  delays  in  responding  to  the  Secretar/s  re- 

2  quest  for  information  and  recommendations. 

3  (3)    Requests   for   additional    informa- 

4  TION. — Within  5  days  after  an  export  license  appli- 

5  cation  is  referred  to  a  department  or  agency  under 

6  this   subsection^    the    agency   or   department   shall 

7  specify  to  the  Secretary  all  information  that  is  not 

8  in  the  application  that  would  be  required  to  respond 

9  to  the  referral  of  the  appUcation,  and  the  Secretary 

10  shall,  pursuant  to  subsection  (d)(1)(C),  request  such 

11  information  from  the  applicant.  The  time  that  may 

12  elapse  between  the  date  the  information  is  requested 

13  from  the  applicant  and  the  date  the  information  is 

14  recei\'ed  by  the  Secretary  shall  not  be  included  in 

15  calculating  the  time  periods  prescribed  in  this  sec- 

16  tion. 

17  (c)  Action  By  The  Secretary. — Subject  to  sub- 

18  section  (d)(4),  30  days  after  the  date  of  formal  filing  with 

19  the  Secretary'-  of  an  export  license  application,  a  license 

20  for  the  transaction  specified  in  the  apphcation  shall  be- 

21  come  valid  and  effective  and  the  commodities  or  tech- 

22  nologj'^  involved  are  authorized  for  export  or  reexport  pur- 

23  suant  to  such  license,  unless — 
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1  (1)  the  application  has  been  otherwise  approved 

2  by  the  Secretary,  in  which  case  it  shall  be  valid  and 

3  effective  according  to  the  terms  of  the  approval;  or 

4  (2)  the  application  has  been  denied  by  the  Sec- 

5  retary  under  this  section  and  the  applicant  has  been 

6  so  iiiformed. 

7  (d)  Procedures  for  Processing  Export  Li- 

8    CENSE  APPUCATIONS. — 

9  (1)  Initial  screening. — Not  more  than  10 

10  daj's  after  the  date  on  which  any  export  Ucense  ap- 

1 1  plication  is  submitted  to  the  Secretary,  the  Secretary 

12  shaU— 

13  (A)  send  the  apphcant  an  acknowledgment 

14  of  the  receipt  of  the  apphcation  and  the  date  of 

15  the  receipt; 

16  (B)  submit  to  the  apphcant  a  written  de- 

17  scription  of  the  procedures  required  by  this  sec- 

18  tion,  the  responsibihties  of  the  Secretary  with 

19  respect  to  the  application,  and  the  rights  of  the 

20  applicant; 

21  (C)  on  the  basis  of  information  the  Sec- 

22  retary  has,   including  information  provided  to 

23  the  Secretary  under  subsection  (b)(3),  return 

24  the  application  without  action  if  the  application 

25  is  improperly  completed  or  if  additional  infor- 
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1  mation  is  required,  with  sufficient  information 

2  to  permit  the  apphcation  to  be  properly  resub- 

3  mitted;  and 

4  (D)  determine  whether  it  is  necessary  to 

5  submit  the  apphcation  to  a  multilateral  review 

6  process  pursuant  to  an  e^ort  control  regime 

7  and,  if  so,  inform  the  appUcant  of  such  require- 

8  ment. 

9  (2)  Referral. — (A)  If,  pursuant  to  criteria  es- 

10  tablished  by  the  President,  the  Secretary  is  to  refer 

11  an  export  license  application  to  any  other  depart- 

12  ment  or  agency  for  a  recommendation  under  sub- 

13  section   (b)(1),  the  Secretary  shall,  within  2  days 

14  after  receiving  the  apphcation,  refer  the  application 

15  concurrently  to  all   such  departments  or  agencies, 

16  transmitting  the  application  electronically  whenever 

17  possible.  A  department  or  agency  reviewing  an  ex- 

18  port  Ucense  apphcation  referred  by  the  Secretaiy 

19  shall  have  10  days  in  which  to  submit  to  the  Sec- 

20  retary  its  recomjnendations  on  the  application.  Any 

21  department  or  agency  which  does  not  submit  its  rec- 

22  ommendations  within  that   10-day  period  shall  be 

23  deemed  by  the  Secretarj'^  to  have  no  objection  to  the 

24  approval  of  such  apphcation. 
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1  (B)  A  recommendation  that  the  Secretary  deny 

2  a  validated  license  shall  include  a  statement  of  rea- 

3  sons  for  the   recommendation  that  are   consistent 

4  with  the  provisions  of  this  title,  and  shall  cite  both 

5  the  statutory  and  the  regulatory  basis  for  the  rec- 

6  ommendation. 

7  (3)     Interagency    committee. — ^An    inter- 

8  agency  committee  may  be  established  by  the  Presi- 

9  dent  for  the  purpose  of  resolving  disputes  among  de- 

10  partments  and  agencies  on  export  license  applica- 

11  tions   under   this   title.    Such   committee    shall   be 

1 2  chaired  by  the  Secretary.  The  procedures  followed  by 

1 3  such  interagency  committee  shall  provide — 

14  (A)    deadlines    for    decisions    within    the 

15  interagency  committee  consistent  with  the  duty 

16  of  the  Secretary  to  reach  his  or  her  final  deci- 

17  sion  on  an  application  within  30  days  after  the 

18  date  of  filing  of  the  license  application; 

19  (B)  that  a  department  or  agency  dissent- 

20  ing  from  the  position  of  the   Secretary  shall 

21  have  the  burden  to  bring  the  issue  in  writing  to 

22  the   next  level   of  review  provided  within  the 

23  interagency  committee  and  may  only  dissent  on 

24  the  basis  of  the  criteria  set  forth  in  section 

25  105(c)(1)(D)  or  section  106(a)(4):  and 
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1  (U)  that  a  department  or  agency  that  fails 

2  to  make  a  timely  escalation  of  a  disputed  mat- 

3  ter  shall  be  deemed  to  have  no  objection  to  the 

4  decision  of  the  Secretary. 

5  (4)  Actions  by  the  secretaky. — (A)  When  a 

6  referral  of  a  hcense  application  to  other  departments 

7  or  agencies  is  not  required,  the  Secretary  shall  issue 

8  a  license  or  notify  the  applicant  of  the  intent  to  deny 

9  within  10  daj^  after  receiving  the  application. 

10  (B)  If  an  application  is  to  be  denied  because 

1 1  the  export  would  be  made  to  a  controlled  end  user, 

12  no  referral  to  other  departments  or  agencies  is  re- 

13  quired,  and  the  applicant  shall  be  informed  of  the 

14  reason  for  the  denial. 

15  (5)  Action  upon  denial. — ^In  cases  in  which 

16  the  Secretary  has  determined  that  a  license  applica- 

17  tion  should  be  denied,  the  applicant  shall  be  in- 

18  formed  in  writing,  not  later  than  3  days  after  such 

19  determination  is  made,  of — 

20  (A)  the  determination; 

21  (B)  the  statutory  and  regulatory  basis  for 

22  the  proposed  denial; 

23  (C)  the  reasons  for  such  denial,  with  ref- 

24  erences  to  the  criteria  set  forth  in  section  105, 

25  106,  or  107  (as  the  case  may  be); 
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1  (D)  what,  if  any,  modifications  in,  or  re- 

2  strictions  on,  the  commodities  or  technology  for 

3  which  the  license  was  sought  would  allow  the 

4  export  or  reexport  of  the  commodities  or  tech- 

5  nology  to  be  compatible  with  controls  imposed 

6  under  this  title; 

7  (E)  which  officers  and  employees  of  the 

8  Department  of  Commerce  who  are  famiUar  with 

9  the  apphcation  will  be  made  reasonably  avail- 

10  able  to  the  applicant  for  considerations  with  re- 

1 1  gard  to  such  modifications  or  restrictions,  if  ap- 

12  propriate; 

13  (F)  to  the  extent  consistent  with  the  na- 

14  tional  security  and  foreign  policy  of  the  United 

15  States,  the  specific  considerations  which  led  to 

16  the  determination  to  deny  the  application;  and 

17  (G)  the  availability  of  appeal  procedures. 

18  The  Secretary  shall  allow  the  applicant  not  less  than 

19  30  days  to  respond  to  the  Secretary's  determination 

20  before  the  license  application  is  finally  denied. 

2 1  (e)  Recordkeeping. — The  Secretary  shall  make  and 

22  keep  records  of  all  ad-vice  and  recommendations  given  by 

23  Federal  departments  and  agencies,  and  decisions  made  by 
24'  the  Department  of  Commerce,  in  connection  with  any  ex- 
25  port  license  application  or  re^^sion  of  an  export  license  ap- 
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1  plication  under  this  title,  including  the  factual  and  analj^- 

2  ical  basis  of  the  advice,  recommendations,  or  decisions. 

3  (f)   Changes   in   Requirements  for  Applica- 

4  TIONS. — ^Except  as  provided  in  subsection  (d),  in  any  case 

5  in  which,  after  an  export  license  application  is  submitted, 

6  the  Secretary  changes  the  requirements  for  such  a  Ucense 

7  application,  the  Secretary  may  request  appropriate  addi- 

8  tional  information  of  the  applicant,  but  the  Secretary  may 

9  not  return  the  application  to  the  applicant  without  action 

10  because  it  fails  to  meet  the  changed  requirements. 

1 1  (g)  Appeal  and  Court  Actions. — 

12  (1)  In  general.. — The  Secretary  shall  establish 

13  appropriate  procedures  for  any  apphcant  to  appeal 

14  to  the  Secretary  the  denial  of  an  export  license  ap- 

15  pUcation  under  this  title. 

16  (2)  Publication  and  indexing  of  appeal 

17  decisions. — The  Secretary  shall,  to  the  greatest  ex- 

18  tent  practicable,  taking  into  account  restrictions  on 

19  the  disclosure  of  classified  or  confidential  informa- 

20  tion,  publish  in  the  Federal  Register  and  index  deei- 

21  sions  on  appeals  of  license  denials  under  paragraph 

22  (1). 

23  (h)  Other  Inquiries. — 

24  (1)  Classification  requests. — ^In  any  case 

25  in  wliich  the  Secretarj'^  receives  a  written  request  for 
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1  the  proper  classification  of  a  commodity  or  tech- 

2  nology  on  the  control  index,  the  Secretary  shall,  not 

3  more  than  10  working  days  after  receiving  the  re- 

4  quest,  inform  the  person  making  the  request  of  the 

5  proper  classification. 

6  (2)    Applicability    of    requirements. — ^In 

7  any  case  in  which  the  Secretary  receives  a  written 

8  request  for  information  about  the  applicability  of  ex- 

9  port  license  requirements  under  this  title  to  a  pro- 

10  posed  transaction  or  series  of  transactions,  the  Sec- 

1 1  retary  shaU,  not  more  than  30  days  after  receiving 

12  the  request,  reply  with  that  information  to  the  per- 

1 3  son  making  the  request. 

14  (3)    PUBUCATION   OP   CLASSIFICATION   DETER- 

1 5  MINATIONS. — The  Secretar}'^  shall,  to  the  greatest  ex- 

16  tent  practicable,  taking  into  account  restrictions  on 

17  the  disclosure  of  classified  or  confidential  informa- 

18  tion,  publish  in  the  Federal  Register  classification 

19  determinations  made  under  paragraph  (1). 

20  (i)  Reports  on  License  Appucations. — 

21  (1)  Quarterly  report. — Not  later  than  180 

22  da>'s  after  the  date  of  the  enactment  of  this  Act,  and 

23  not  later  than  the  end  of  each  3-month  period  there- 

24  after,  the  Secretar}'-  shall  submit  to  the  Committee 

25  on  Foreign  Affairs  of  the  House  of  Representati\'es 
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1  and  to  the  Committee  on  Banking,  Housing,  and 

2  Urban  Affairs  of  the  Senate  a  report  listing  all  ap- 

3  plications  on  which  action  was  completed  during  the 

4  preceding  3-month  period  and  which  required  a  pe- 

5  riod  longer  than  the  period  permitted  under  sub- 

6  section  (c)  or  (d)(4),  as  the  case  may  be,  before  noti- 

7  fication  on  a  decision  to  approve  or  deny  the  appUca- 

8  tion  was  sent  to  the  applicant. 

9  (2)     Information    on    license    applica- 

10  tions. — With  regard  to  each  application,  each  list- 

1 1  ing  shall  identify — 

12  (A)  the  application  case  number; 

13  (B)  the  value  of  the  commodities  or  tech- 

14  nology  to  which  the  application  relates; 

15  (C)  the  country  of  destination  of  the  com- 

16  modities  or  technology; 

17  (D)  the  date  on  which  the  application  was 

18  received  by  the  Secretary; 

19  (E)  the  date  on  which  the  Secretary  ap- 

20  proved  or  denied  the  application;  and 

21  (F)  the  date  on  which  the  notification  of 

22  approval  or  denial  of  the  application  was  sent  to 

23  the  applicant. 

24  (3)  Introduction  to  report. — ^With  respect 

25  to  an  application  referred  to  any  other  department 
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1  or  agency  which  did  not  submit  or  has  not  submitted 

2  its  recommendations  on  the  appUcation  within  the 

3  period  permitted  under  subsection  (d)(2)  to  submit 

4  such     recommendations,     the     listing     shall     also 

5  include — 

6  (A)  the  office  responsible  for  processing 

7  the  application  and  the  officer  responsible  for 

8  the  office;  and 

9  (B)  the  period  of  time  that  elapsed  before 

10  the  recommendations  were  submitted  or  that 

1 1  has  elapsed  since  referral  of  the  application,  as 

1 2  the  case  may  be. 

13  SEC.  no.  VIOLATIONS. 

14  (a)  Crdonal  Penalties. — 

15  (1)  Violations  by  an  indhtdual. — ^Any  indi- 

16  \idual  who  knowin^y  \'iolates  or  conspires  to  or  at- 

17  .  tempts  to  \nolate  any  provision  of  this  title  or  any 

18  regulation,  license,  or  order  issued  under  this  title 

19  shaU  be  fined  not  more  than  5  times  the  value  of  the 

20  exports  involved  or  $500,000,  whichever  is  greater, 

21  or  imprisoned  not  more  than  10  years,  or  both. 

22  (2)  Violations  by  a  person  other  than  an 

23  INDIMDUAL. — ^Any  person  other  than  an  individual 

24  who  knowin^y  \iolates  or  conspires  to  or  attempts 

25  to  ^^olate  any  pro^^sion  of  this  title  or  any  regula- 
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1  tion,  license,  or  order  issued  under  this  title  shall  be 

2  fioaed  not  more  than  10  times  the  value  of  the  ex- 

3  ports  involved  or  $1,000,000,  whichever  is  greater. 

4  (b)  Forfeiture  op  Property  Interest  and  Pro- 

5  CEEDS. — 

6  (1)  Forfeiture. — ^Any  person  who  is  convicted 
J  under  subsection  (a)(1)  or  (2)  shall,  in  addition  to 

8  any  other  penalty,  forfeit  to  the  United  States — 

9  (A)  any  of  that  person's  interest  in,  secu- 

10  rity  of,  claim  against,  or  property  or  contractual 

11  rights  of  any  kind  in  the  commodities  or  tan- 

12  gible  items  that  were  the  subject  of  the  viola- 

13  tion; 

14  (B)  any  of  that  person's  interest  in,  secu- 

15  rity  of,  claim  against,  or  property  or  contractual 

16  rights  of  any  kind  in  tangible  property  that  was 

17  used  in  the  export  or  attempt  to  export  that 

18  was  the  subject  of  the  violation;  and 

19  (C)   any  of  that  person's   property  con- 

20  stituting,    or   derived  from,   any  proceeds   ob- 

21  tained  directly  or  indirectly  as  a  result  of  the 

22  violation. 

23  (2)  Procedures. — The  procedures  in  any  for- 

24  feiture  under  this  subsection,  and  the  duties  and  au- 

25  thoritj'^  of  the  courts  of  the  United  States  and  the 
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1  Attorney  (ieneral  with  respect  to  any  forfeiture  ae- 

2  tion  under  this  subsection  or  with  respect  to  any 

3  property  that  may  be  subject  to  forfeiture  under  this 

4  subsection,  shall  be  governed  by  the  provisions  of 

5  section  1963  of  title  18,  United  States  Code. 

6  (c)    Civil    Penalties;    Administrative    Sanc- 

7  TIONS. — 

8  (1)  Civil  penalties. — The  Secretary  may  im- 

9  pose  a  civil  penalty  of  not  more  than  $250,000  for 

10  each  violation  of  this  title  or  any  regulation,  license, 

1 1  or  order  issued  under  this  title,  either  in  addition  to 

12  or  in  lieu  of  any  other  liabihty  or  penalty  which  may 

13  be  imposed,  except  that  the  civil  penalty  for  each 

14  such  \'iolation  of  regulations  issued  under  section 

15  108  may  not  exceed  $10,000. 

16  (2)  Denial  op  export  privileges. — The  Sec- 

17  retary  may  deny  the  export  privileges  of  any  person, 

18  including  suspending  or  revoking  the  authority  of 

19  any  person  to  export  or  receive  United  States-origin 

20  commodities  or  technology,  on  account  of  any  viola- 

21  tion  of  this  title  or  any  regulation,  hcense,  or  order 

22  issued  under  this  title. 

23  (d)  Payment  op  Civil  Penalties. — The  payment 

24  of  any  ci\'il  penalty  imposed  under  subsection  (c)  may  be 

25  made  a  condition,  for  a  period  not  exceeding  1  year  after 
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1  the  penalty  has  become  due  but  has  not  been  paid,  to  the 

2  granting,  restoration,  or  continuing  validity  of  any  export 

3  license,  permission,  or  privilege  granted  or  to  be  granted 

4  to  the  person  upon  whom  such  penalty  is  imposed.  In  addi- 

5  tion,  the  payment  of  any  civil  penalty  imposed  under  sub- 

6  section  (c)  may  be  deferred  or  suspended  in  whole  or  in 

7  part  for  a  period  of  time  no  longer  than  any  probation 

8  period  (which  may  exceed  1  year)  that  may  be  imposed 

9  upon  such  person.  Such  deferral  or  suspension  shall  not 

10  operate  as  a  bar  to  the  collection  of  the  penalty  in  the 

1 1  event  that  the  conditions  of  the  suspension,  deferral,  or 

1 2  probation  are  not  fulfilled. 

13  (e)  Refunds. — Any  amount  paid  in  satisfeiction  of 

14  any  amounts  realized  fi:x)m  the  forfeiture  of  any  property 

15  interest  or  proceeds  under  subsection  (b)  or  any  civil  pen- 

16  alty  imposed  under  subsection  (c)  shall  be  covered  into  the 

17  Treasury  as  a  misceUaneous  receipt.  The  head  of  the  de- 

18  partment  or  agency  concerned  may,  in  his  or  her  discre- 

19  tion,  refund  any  such  civil  penalty  imposed  under  sub- 

20  section  (c),  within  2  years  after  payment,  on  the  groimd 

21  of  a  material  error  of  fact  or  law  in  the  imposition  of  the 

22  penalt}^  Notwithstanding  section  1346(a)  of  title  28,  Unit- 

23  ed  States  Code,  no  action  for  the  refund  of  any  such  pen- 

24  alty  may  be  maintained  in  any  court. 

25  (f)  Effect  of  Other  Convictions. — 
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1  (1)  Denial  op  export  privileges. — ^Any  per- 

2  son  convicted  of  a  violation  of — 

3  (A)  this  title  or  the  E^ort  Administration 

4  Act  of  1979  (or  any  regulation,  hcense,  or  order 

5  issued  under  this  title  or  that  Act), 

6  (B)  any  regulation,  hcense,  or  order  issued 

7  under  the  International  Emergency  Economic 

8  Powers  Act, 

9  (C)  section  793,  794,  or  798  of  title  18, 

10  United  States  Code, 

1 1  (D)  section  371  or  1001  of  title  18,  United 

12  States  Code,  if  in  connection  with  the  export  of 

1 3  commodities  or  technology  controlled  under  this 

14  title,  or  defense  articles  or  defense  services  con- 

15  trolled  under  the  Arms  Export  Control  Act, 

16  (E)  section  4(b)  of  the  Internal  Security 

17  Act  of  1950  (50  U.S.C.  783(b)),  or 

18  (F)  section  38  of  the  Arms  Export  Control 

19  Act, 

20  *     may,  at  the  discretion  of  the  Secretary,  be  denied  ex- 

21  port  privileges  under  this  title  for  a  period  of  up  to 

22  10  years  from  the  date  of  the  conviction.  The  Sec- 

23  retar>'  may  also  revoke  any  export  license  under  this 

24  title  in  which  such  person  had  an  interest  at  the 

25  time  of  the  com-iction. 
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1  (2)  Related  persons. — ^The  Secretary  may 

2  exercise  the  authority  under  paragraph  (1)  with  re- 

3  spect  to  any  person  related,  through  affiliation,  ovm- 

4  ership,  control,  or  position  of  responsibility,  to  any 

5  person  convicted  of  any  violation  of  a  law  set  forth 

6  in  paragraph  (1),  upon  a  showing  of  such  relation- 

7  ship  with  the  convicted  person,  s^ter  providing  notice 

8  and  opportunity  for  a  hearing. 

9  (g)  Statute  op  Limitations. — Any  proceeding  in 

10  which  a  civil  penalty  or  other  administrative  sanction 

1 1  (other  than  a  temporary  denial  order)  is  sought  under  sub- 

1 2  section  (c)  may  not  be  instituted  more  than  5  years  after 

13  the  date  of  the  alleged  violation,  except  that,  in  any  case 

14  in  which  a  criminal  indictment  alleging  a  violation  of  this 

15  title  is  returned  within  the  time  limits  prescribed  by  law 

16  for  the  institution  of  such  action,  the  statute  of  limitations 

1 7  for  bringing  a  proceeding  to  impose  a  civil  penalty  or  other 

18  administrative  proceeding  under  this  title  shall,  upon  the 

1 9  return  of  the  criminal  indictment,  be  toUed  against  all  per- 

20  sons  named  as  a  defendant.  The  tolling  of  the  statute  of 

21  limitations  shall  continue  for  a  period  of  6  months  from 

22  the  date  a  conviction  is  entered  or  the  indictment  is  dis- 

23  missed. 
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1  (h)  Violations  Defined  by  Regulation. — Noth- 

2  ing  in  this  section  shall  limit  the  power  of  the  Secretary 

3  to  define  by  regulation  violations  under  this  title. 

4  (i)  Other  Authorities. — Nothing  in  subsection 

5  (c),  (d),  (f),  or  (g)  limits— 

6  (1)  the  availability  of  other  administrative  or 

7  judicial  remedies  with  respect  to  violations  of  this 

8  title,    or   any   regulation,    order,    or   license   issued 

9  under  this  title; 

10  (2)  the  authority  to  compromise  and  settle  ad- 

1 1  ministrative  proceedings  brou^t  with  respect  to  any 

12  such  violation;  or 

13  (3)  the  authority  to  compromise,  remit,  or  miti- 

14  gate   seizures  and  forfeitures  pursuant  to   section 

15  1(b)  of  title  VI  of  the  Act  of  June  15,  1917  (22 

16  U.S.C.  401(b)). 

17  SEC.  111.  sanctions  for  proliferation  activity  and 

18  the  use  of  weapons  of  mass  destruc- 

19  TION. 

20  [To  be  supplied.] 

2 1  sec.  112.  ADMINISTRATIVE  AND  JUDICIAL  REVIEW. 

22  (a)  APPLICABILITY. — 

23  (1)  Exemptions  from  administrative  pro- 

24  cedure. — ^Except  as  provided  in  this  section,  sec- 

25  tions  551  and  553  throu^  559  of  title  5,  United 
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1  States  Code,  do  not  apply  to  the  functioiis  exercised 

2  under  this  title. 

3  (2)  Judicial  review. — (A)  Subject  to  sub- 

4  paragraphs  (B)  and  (C)  and  except  as  otherwise 

5  provided  in  this  section,  actions  under  this  title  shall 

6  be  subject  to  judicial  review  under  chapter  7  of  title 

7  5,  United  States  Code. 

8  (B)  Any  discretionary  determination  of  whether 

9  a  commodity  or  technology  should  or  should  not  be 

10  on  the  control  index  shall  not  be  subject  to  judicial 

1 1  review. 

12  (C)  An  action  to  obtain  judicial  review  under 

13  this  subsection  may  be  brought  in  the  appropriate 

14  United  States  district  court. 

15  (b)  Procedures  Relating  to  Civil  Penalties 

16  AND  Sanctions. — 

17  (1)  Administrative  procedures. — ^Any  ad- 

18  ministrative  sanction  imposed  under  section  110(c) 

19  may  be  imposed  onty  after  notice  and  opportunity 

20  for  an  agency  hearing  on  the  record  in  accordance 

21  with  sections  554  through  557  of  title  5,  United 

22  States  Code. 

23  (2)  Availability  of  charging  letter. — ^Any 

24  charging  letter  or  other  document  initiating  adminis- 

25  trati\'e  proceedings  for  the  imposition  of  sanctions 
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1  for  violations  of  the  regulations  issued  under  section 

2  108(a)  shall  be  made  available  for  pubUc  inspection 

3  and  copying. 

4  (c)  Collection. — If  any  person  fails  to  pay  a  civil 

5  penalty  imposed  under  section  110(c),  the  Secretary  may 

6  ask  the  Attorney  General  to  bring  a  civil  action  in  an  ap- 

7  propriate  district  court. to  recover  the  amount  imposed 

8  (plus  interest  at  currently  prevailing  rates  troxn.  the  date 

9  of  the  final  order) . 

10  (d)  Imposition  op  Temporary  Denial  Orders. — 

11  (1)  Grounds  for  imposition. — In  any  case  in 

1 2  which  there  is  reasonable  cause  to  beUeve  that  a  per- 

13  son  is  engaged  in  or  is  about  to  engage  in  any  act 

14  or  practice  which  constitutes  or  would  constitute  a 

15  violation  of  this  title,  or  any  regulation,  order,  or  li- 

16  cense  issued  under  this  title,  or  in  any  case  in  which 

17  a  criminal  indictment  has  been  returned  against  a 

1 8  person  alleging  a  violation  of  this  title  or  any  of  the 

19  statutes  listed  in  section  110(f),  the  Secretary  may, 

20  without  a  hearing,  issue  an  order  temporarily  deny- 

21  ing  that  person's  United   States  export  privileges 

22  (hereafter  in  this  subsection  referred  to  a  "tem- 

23  poran'  denial  order").  A  temporary  denial  order  may 

24  be  effective  for  no  longer  than  180  days,  but  may  be 

25  renewed  by  the  Secretary",  following  notice  and  an 
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1  opportunity  for  a  hearing,  for  additional  periods  of 

2  not  more  than  180  days  each. 

3  (2)  Administrative  appeals. — The  person  or 

4  persons  subject  to  the  issuance  or  renewal  of  a  tem- 

5  porary  denial  order  may  appeal  the  issuance  or  re- 

6  newal  of  the  temporary  denial  order,  supported  by 

7  briefs  and  other  material,  to  an  administrative  law 

8  judge  who  shall,  within  15  working  days  after  the 

9  appeal  is  filed,  issue  a  decision  affirming,  modifying, 

10  or  vacating  the  temporary  denial  order.  The  tem- 

1 1  porary  denial  order  shall  be  affirmed  if  it  is  shown 

12  that— 

13  (A)  there  is  reasonable  cause  to  beUeve 

14  that  the  person  subject  to  the  order  is  engaged 

15  in  or  is  about  to  engage  in  any  act  or  practice 

16  which  constitutes  or  would  constitute  a  violation 

17  of  this  title,  or  any  regulation,  order,  or  license 

18  issued  under  this  title,  or 

19  (B)   a  criminal   indictment  has  been  re- 

20  turned  against  the  person  subject  to  the  order 

21  alleging  a  violation  of  this  title  or  any  of  the 

22  statutes  listed  in  section  110(f). 

23  The  decision  of  the  administrative  law  judge  shall  be 

24  final  unless,  within  10  woAing  days  after  the  date 

25  of  the  administrative  law  judge's  decision,  an  appeal 
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1  is  filed  with  the  Secretary.  On  appeal,  the  Secretary 

2  shall  either  afiBrm,  modify,  reverse,  or  vacate  the  de- 

3  cision  of  the  administrative  law  judge  by  written 

4  order  within  10  working  days  after  receiving  the  ap- 

5  peal.  The  written  order  of  the  Secretary  shall  be 

6  final  and  is  not  subject  to  judicial  review,  except  as 

7  provided  in  paragraph  (3).  The  materials  submitted 

8  to  the  administrative  law  judge  and  the  Secretary 

9  shall  constitute  the  administrative  record  for  pur- 

10  poses  of  review  by  the  court. 

11  (3)   Court  APPEALS.^An  order  of  the  Sec- 

12  retary  affirming,  in  whole  or  in  part,  the  issuance  or 

13  renewal  of  a  temporary  denial  order  may,  within  15 

14  days  after  the  order  is  issued,  be  appealed  by  a  per- 

15  son  subject  to  the  order  to  the  United  States  Court 

16  of  Appeals   for  the  District  of  Columbia  Circuit, 

17  which  shall   have  jurisdiction   of  the   appeal.    The 

18  court  may  re\iew  only  those  issues  necessary  to  de- 

19  termine  whether  the  issuance  of  the  temporary  de- 

20  nial  order  was  based  on  reasonable  cause  to  beheve 

21  that  the  person  subject  to  the  order  was  engaged  in 

22  or  was  about  to  engage  in  any  act  or  practice  which 

23  constitutes  or  would  constitute  a  violation  of  this 

24  title,    or   any   regulation,    order,    or   license   issued 

25  under  this  title,  or  if  a  criminal  indictment  has  been 
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1  returned  against  the  person  subject  to  the  order  al- 

2  leging  a  violation  of  this  title  or  any  of  the  statutes 

3  listed  in  section  110(f).  The  court  shall  vacate  the 

4  Secretary's  order  if  the  court  finds  that  the  Sec- 

5  retary's  order  is  arbitrary,  capricious,  an  abuse  of 

6  discretion,  or  otherwise  not  in  accordance  with  law. 

7  (e)  Appeals  From  Licensing  and  Classification 

8  Actions. — 

9  (1)  License  denials. — ^A  determination  of  the 

10  Secretary  under  section  109  to  deny  a  license  may 

1 1  be  appealed  by  the  applicant  to  an  administrative 

12  law  judge  who  shall  have  the  authority  to  conduct 

13  proceedings   to    determine    only   whether   the    item 

14  sought  to  be  exported  is  in  fact  on  the  control  list. 

15  Such  proceedings  shall  be  conducted  within  90  days 

16  after  the  appeal  is  filed.  Any  determination  by  an 

17  administrative  law  judge  under  this  subsection  and 

1 8  all  materials  filed  before  such  judge  in  the  proceed- 

19  ings  shall  be  reviewed  by  the  Secretary,  who  shall  ei- 

20  ther  affirm  or  vacate  the  determination  in  a  written 

21  decision  within  30  da)^  after  receiving  the  deter- 

22  mination.  Subject  to  the  limitations  provided  in  sec- 

23  tion  114(g),  the  Secretary's  decision  shall  be  pub- 

24  lished  in  the  Federal  Register  within  15  daj's  after 

25  the  decision  is  issued. 
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1  (2)   Classification  decisions. — (A)  Within 

2  30  days  after  the  issuance  of  a  classification  decision 

3  under  section  109(h)(1),  or  within  30  days  after  the 

4  fedlure  to  issue  such  a  classification  decision  in  re- 

5  spouse  to  a  request  for  such  a  decision,  any  United 

6  States  person  aggrieved  by  such  decision  or  failure 

7  may  file  an  appeal  thereof  to  an  administrative  law 

8  judge,  but  only  on  issues  regarding  such  classifica- 

9  tion  decision  including,  but  not  limited  to,  decisions 

10  of  whether  an  item  is  covered  by  any  general  or  spe- 

1 1  cific  note.  The  administrative  law  judge  may  not  re- 

12  view  determinations  as  to  the  reliability  of  an  end 

13  user  or  the  nature  of  an  end  use  or  end  user.  The 

14  administrative  law  judge  shall,  within  90  days  after 

15  such  appeal  is  filed,  issue  his  or  her  decision  and 

16  issue  any  order  that  is  necessary  or  appropriate  to 

17  carrj'  out  such  decision.  Such  order  shall  be  binding 

1 8  upon  the  Secretary  unless  and  until  vacated  or  modi- 

19  fied  under  subparagraph  (B).  Such  order  may  be 

20  stayed  by  the  administrative  law  judge  or  the  Sec- 

21  retary  pending  the  filing  and  determination  of  an 

22  appeal  under  subparagraph  (B). 

23  (B)  Any  United  States  person  aggrieved  by  a 

24  decision  of  the  administrative  law  judge  under  sub- 

25  paragraph  (A)  may  appeal  such  decision  to  the  Sec- 
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1  retary  within  45  days  after  receiving  notification  of 

2  such  decision.   The   Secretary  shall,   in   a  written 

3  order,  affirm,  modify,  or  vacate  the  decision  of  the 

4  administrative  law  judge  within  30  days  after  such 

5  appeal  is  filed.  The  Secretary's  decision  on  the  ap- 

6  peal  shall  be  subject  to  judicial  review  as  provided 

7  '  in  subsection  (a)(2).  The  authority  of  the  Secretary 

8  under  this  paragraph  may  not  be  delegated  to  an  of- 

9  ficer  or  employee  of  the  Bureau  of  Export  Adminis- 

10  tration. 

1 1  (3)  Publication  op  decision. — Subject  to  the 

12  limitations  of  section  114(g),  final  decisions  of  ad- 

13  ministrative  law  judges  and  the  Secretary  under  this 

14  subsection  shall  be  published  in  the  Federal  Register 

15  within  15  days  after  they  are  rendered. 

16  (4)   Conduct   of  proceedings. — ^Except  as 

17  provided  in  this  subsection,  proceedings  imder  this 

18  subsection  shall  be  conducted  in  accordance  with 

19  sections  554  (notwithstanding  subsection  (a)(4)  of 

20  such  section),  556,  and  557  of  title  5,  United  States 

21  Code. 

22  (5)  Regulations. — The  Secretary  shall  issue 

23  such  regulations  as  are  necessary  to  carry  out  this 

24  subsection. 
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1  (6)  Other  fhqhts  not  affected. — ^The 

2  rights  granted  by  this  subsection  do  not  abridge  any 

3  other  rights  provided  by  law. 

4  (7)  Effective  date. — This  subsection  shall 

5  take  effect  120  days  after  the  date  of  the  enactment 

6  of  this   Act.    Regulations    implementing   this    sub- 

7  section  shall  be  promulgated  no  later  than  such  ef- 

8  fective  date. 

9  SEC.  113.  enforcement. 

10  (a)  General  Authority  and  Designation. — 

11  (1)    POUCY    GUIDANCE    ON    ENFORCEMENT. — 

12  The  Secretary,  in  consultation  with  the  Secretaiy  of 

13  the  Treasury  and  the  heads  of  other  appropriate  de- 

14  partments  and  agencies,  shall  be  responsible  for  pro- 

15  viding  policy  guidance  on  the  enforcement  of  this 

16  title. 

17  (2)  General  authorities. — (A)  To  the  extent 

18  necessary  or  appropriate  to  the  enforcement  of  this 

19  title  or  to  the  imposition  of  any  penalty,  forfeiture, 

20  or  liabihty  arising  under  the  Export  Administration 

21  Act  of  1979,  officers  or  employees  of  the  Depart- 

22  ment  of  Commerce  designated  by  the  Secretary  and 

23  officers  and  employees  of  the  United  States  Customs 

24  Service  designated  by  the  Commissioner  may  exer- 
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1  cise  the  enforcement  authorities  described  in  para- 

2  graph  (3). 

3  (B)  In  carrying  out  the  enforcement  authorities 

4  described  in  paragraph   (3),  the  Commissioner  of 

5  Customs,  and  employees  of  the  United  States  Cus- 

6  toms  Service  designated  by  the  Commissioner,  may 

7  make  investigations  within  or  outside  the  United 

8  States  and  at  those  ports  of  entry  or  exit  from  the 

9  United  States  where  officers  of  the  United  States 

10  Customs  Service  are  authorized  by  law  to  carry  out 

1 1  such  enforcement  responsibilities.  Subject  to  para- 

12  graph  (3),  the  United  States  Customs  Service  is  au- 

13  thorized,  in  the  enforcement  of  this  title,  to  search, 

14  detain  (after  search),  and  seize  commodities  or  tech- 

15  nology  at  those  ports  of  entiy  or  exit  ftx)m  the  Unit- 

16  ed  States  where  officers  of  the  Customs  Service  are 

17  authorized  by  law  to  conduct  such  searches,  deten- 

18  tions,  and  seizures,  and  at  those  places  outside  the 

19  United  States  where  the  Customs  Service,  pursuant 

20  to   agreements  or   other  arrangements  with  other 

21  countries,  is  authorized  to  perform  enforcement  ac- 

22  tivities. 

23  (C)  In  earryii^  out  the  enforcement  authorities 

24  described  in  paragraph  (3),  the  Secretary,  and  offi- 

25  cers  and  employees  of  the  Department  of  Commerce 
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1  designated  by  the  Secretary,  may  make  investiga- 

2  tions  within  the  United  States,  and  shall  conduct, 

3  outside  the  United  States,  pre-license  and  post-ship- 

4  ment  verifications  of  items  licensed  for  export  and 

5  investigations  in  the  enforcement  of  section  108.  The 

6  Secretary,  and  officers  and  emplojrees  of  the  Depart- 

7  ment  of  Commerce  designated  by  the  Secretary,  are 

8  authorized  to  search,  detain  (after  search),  and  seize 

9  items  at  those  places  within  the  United  States  other 

10  than  those  ports  and  borders  specified  in  subpara- 

1 1  graph  (B).  The  search,  detention  (after  search),  or 

12  seizure  of  items  at  those  ports  and  borders  specified 

13  in  subparagraph  (B)  may  be  conducted  by  officers 

14  and  employees  of  the  Department  of  Commerce  only 

15  with  the  concurrence  of  the  Commissioner  of  Cus- 

16  toms  or  a  person  designated  by  the  Commissioner. 

17  (D)   The   Secretary  and  the  Commissioner  of 

18  Customs  may  enter  into  agreements  and  arrange- 

19  ments  for  the  enforcement  of  this  title,  including  for- 

20  eign  investigations  and  information  exchange. 

21  (3)  Specific  authorities. — (A)  Any  officer  or 

22  employee  designated  under  paragraph  (2)  may  do 

23  the  following  in  carrying  out  the  enforcement  au- 

24  thoritv  under  this  title: 
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1  (i)  Make  investigations  of,  obtain  informa- 

2  tion    from,    make    inspection    of    any    books, 

3  records,  or  reports  (including  any  writings  re- 

4  quired  to  be  kept  by  the  Secretary),  premises, 

5  or  property  of^  and  take  the  sworn  testimony  of, 

6  any  person. 

7  (ii)  Administer  oaths  or  affirmations,  and 

8  by  subpoena  require  any  person  to  appear  and 

9  testify  or  to  appear  and  produce  books,  records, 

10  and  other  writings,  or  both.  In  the  case  of  con- 

1 1  tumacy  by,  or  refusal  to  obey  a  subpoena  issued 

12  to,   any  such  person,   a  district  court  of  the 

13  United  States,  after  notice  to  any  such  person 

14  and  a  hearing,  shall  have  jurisdiction  to  issue 

15  an  order  requiring  such  person  to  appear  and 

16  give  testimony  or  to  appear  and  produce  books, 

17  records,  and  other  writings,  or  both.  Any  failure 

18  to  obey  such  order  of  the  court  may  be  pun- 

19  ished  by  such  court  as  a  contempt  thereof. 

20  (iii)  Execute  any  warrant  or  other  process 

2 1  issued  by  a  court  or  officer  of  competent  juris- 

22  diction  with  respect  to  the  enforcement  of  this 

23  title. 

24  (iv)  Make  arrests  without  warrant  for  any 

25  riolation  of  this  title  committed  in  his  or  her 


219 

1  presence  or  view,  or  if  the  officer  or  employee 

2  has  probable  cause  to  beheve  that  the  person  to 

3  be  arrested  has  committed,  is  committing,  or  is 

4  about  to  commit  such  a  violation. 

5  (v)  Carry  firearms. 

6  (B)   Any  officer   or   employee   of  the   United 

7  States  Customs  Service  designated  by  the  Commis- 

8  sioner  of  Customs  under  paragraiph  (2)  may  do  the 

9  folloyring  in  carrying  out  the  enforcement  authority 

10  under  this  title: 

1 1  (i)   Stop,   search,   and  examine  a  vehicle, 

1 2  vessel,  aircraft,  or  person  on  which  or  whom  the 

1 3  officer  or  employee  has  reasonable  cause  to  sus- 

14  pect  there  is  any  item  that  has  been,  is  being, 

15  or  is  about  to  be  exported  from  or  transited 

16  through  the  United  States  in  violation  of  this 

17  title. 

1 8  (ii)  Detain  and  search  any  package  or  con- 

19  tainer  in  which  the  officer  or  employee  has  rea- 

20  sonable  cause  to  suspect  there  is  any  item  that 

21  has  been,  is  being,  or  is  about  to  be  exported 

22  from  or  transited  through  the  United  States  in 

23  \iolation  of  this  title. 

24  (C)  Any  officer  or  employee  designated  under 

25  paragraph  (2)  may  detain  (after  search  under  sub- 
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1  paragraph  (B))  or  seize  any  item,  for  purposes  of  se- 

2  curing  for  trial  or  forfeiture  to  the  United  States,  on 

3  or  about  a  vehicle,  vessel,  aircraft,  or  person  de- 

4  scribed  in  subparagraph  (B)(i),  or  in  a  package  or 

5  container  described  in  subparagraph  (B)(ii),  if  the 

6  officer  or  employee  has  probable  cause  to  beUeve  the 

7  item  has  been,  is  being,  or  is  about  to  be  exported 

8  from  or  transited  through  the  United  States  in  viola- 

9  tion  of  this  title. 

10  (4)  Other  authorities  not  affected. — The 

1 1  authorities  conferred  by  this  section  are  in  addition 

1 2  to  any  authorities  conferred  under  other  laws. 

1 3  (b)  Forfeiture. — ^All  commodities  or  tangible  items 

14  lawfully  seized  under  subsection  (a)  by  designated  officers 

15  or  employees  shall  be  subject  to  forfeiture  to  the  United 

1 6  States.  Those  provisions  of  law  relating  to— 

17  (1)  the  seizure,  summary  and  judicial  forfeiture, 

18  and  condemnation  of  property  for  violations  of  the 

19  customs  laws, 

20  (2)  the  disposition  of  such  property  or  the  pro- 

2 1  ceeds  from  the  sale  thereof, 

22  (3)  the  remission  or  mitigation  of  such  forfeit- 

23  ures,  and 

24  (4)  the  compromise  of  claims. 
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1  shall  apply  to  seizures  and  forfeitures  iacurred,  or  alleged 

2  to  have  been  incurred,  under  the  provisions  of  this  sub- 

3  section,  insofar  as  applicable  and  not  inconsistent  with 

4  this  title;  except  that  such  duties  as  are  imposed  upon  the 

5  customs  officer  or  any  other  person  with  respect  to  the 

6  seizure  and  forfeiture  of  property  under  the  customs  laws 

7  shall  be  performed  with  respect  to  seizures  and  forfeitures 

8  of  propert}^  under  this  subsection  by  the  Secretary  or  such 

9  officers  and  employees  of  the  Department  of  Commerce 

10  as  may  be  authorized  or  designated  for  that  purpose  by 

1 1  the  Secretary,  or,  upon  the  request  of  the  Secretary,  by 

12  any  other  agency  that  has  authority  to  manage  and  dis- 

1 3  pose  of  seized  property. 

14  (c)  Referral  of  Cases. — ^All  cases  involving  \iola- 

15  tions  of  this  title  shall  be  referred  to  the  Secretary  for 

16  purposes  of  determining  civil  penalties  and  administrative 

17  sanctions  under  section  110(c),  or  to  the  Attorney  General 

1 8  for  criminal  action  in  accordance  with  this  title. 

19  (d)  Underco\'er  Investigation  Operations. — 

20  (1)  Use  of  funds. — With  respect  to  any  un- 

21  dercover  investigative  operation  conducted  by  tha  Of- 

22  fice  of  Export  Enforcement  of  the  Department  of 

23  Commerce  (hereafter  in  this  subsection  referred  to 

24  as  "OEE")  necessary  for  the  detection  and  prosecu- 

25  tion  of  \iolations  of  this  title — 
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1  (A)   funds  made  available  for  export  en- 

2  forcement  under  this  title  may  be  used  to  pur- 

3  chase  property,  buildings,  and  other  facilities, 

4  and  to  lease  space  within  the  United  States, 

5  without  regard  to  sections  1341  and  3324  of 

6  title  31,  United  States  Code,  the  third  undesig- 

7  nated  paragraph  under  the  heading  of  "MIS- 

8  CELLANEOUS"  of  the  Act  of  March  3,  1877,  (40 

9  U.S.C.  34),  sections  3732(a)  and  3741  of  the 

10  Revised    Statutes    of   the   United    States    (41 

1 1  U.S.C.  11(a)  and  22),  and  subsections  (a)  and 

1 2  (c)  of  section  304,  and  section  305  of  the  Fed- 

13  eral  Property  and  Administrative  Services  Act 

14  of  1949  (41  U.S.C.  254(a)  and  (c)  and  255), 

15  (B)   funds  made  available  for  e^K)rt  en- 

1 6  forcement  under  this  title  may  be  used  to  estab- 

17  lish  or  to  acquire  proprietary  corporations  or 

1 8  business  entities  as  part  of  an  undercover  oper- 

19  ation,  and  to  operate  such  corporations  or  busi- 

20  ness  entities  on  a  commercial  basis,  without  re- 

21  gard  to  section  9102  of  title  31,  United  States 

22  Code, 

23  (C)   funds  made  available  for  export  en- 

24  forcement   under   this   title   and   the   proceeds 

25  from  undercover  operations  may  be  deposited  in 
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1  banks  or  other  financial  institutions  without  re- 

2  gard  to  the  provisions  of  section  648  of  title  18, 

3  United  States  Code,  and  section  3302  of  title 

4  31,  United  States  Code,  and 

5  (D)   the  proceeds   fi-om  undercover  oper- 

6  ations  may  be  used  to  offset  necessary  and  rea- 

7  sonable   expenses   incurred  in  such  operations 

8  without  regard  to  the  provisions  of  section  3302 

9  of  title  31,  United  States  Code, 

10  if  the  Director  of  OEE  (or  an  officer  or  employee 

1 1  designated  by  the  Director)  certifies,  in  writing,  that 

12  the  action  authorized  by  subparagraph  (A),  (B),  (C), 

13  or  (D)  for  which  the  funds  would  be  used  is  nec- 

14  essarv'  for  the  conduct  of  the  undercover  operation. 

15  (2)  Disposition  of  business  entities. — ^If  a 

16  corporation   or   business   entity   established   or   ae- 

1 7  quired  as  part  of  an  undercover  operation  with  a  net 

18  value  of  more  than  $50,000  is  to  be  liquidated,  sold, 

19  or  otherwise  disposed  of,  the  Director  of  OEE  shall 

20  report  the  circumstances  to  the  Secretary  and  the 

21  Comptroller  General,  as  much  in  advance  of  such 

22  disposition  as  the  Director  of  OEE  or  his  or  her  des- 

23  ignee  determines  is  practicable.  The  proceeds  of  the 

24  liquidation,  sale,  or  other  disposition,  after  obliga- 

25  tions  incurred  by  the  corporation  or  business  enter- 
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1  prise  are  met,  shall  be  depo'jited  in  the  Treasury  of 

2  the  United  States  as  miscellaneoui;  receipts. 

3  (3)  Deposit  of  proceeds. — As  soon  as  the 

4  proceeds  from  an  OEE  undercover  investigative  op- 

5  eration  with  respect  to  which  an  action  is  authorized 

6  and  carried  out  under  this  subsection  are  no  longer 

7  necessary  for  the  conduct  of  such  operation,  such 

8  proceeds  or  the  balance  of  such  proceeds  remaining 

9  at  the  time  shall  be  deposited  into  the  Treasury  of 

10  the  United  States  as  miscellaneous  receipts. 

1 1  (4)  Audit  and  report. — (A)  The  Director  of 

1 2  OEE  shall  conduct  a  detailed  financial  audit  of  each 

13  OEE    undercover   investigative   operation  which   is 

14  closed  and  shall  submit  the  results  of  the  audit  in 

15  writing  to  the  Secretar}^  Not  later  than  180  daj's 

16  after  an   undercover  operation  is  closed,   the   Sec- 

17  retar}'  shall  submit  to  the  Congress  a  report  on  the 

1 8  results  of  the  audit. 

19  (B)  The  Secretary  shall  submit  annually  to  the 

20  Congress  a  report,  which  may  be  included  in  the  an- 

21  nual  report  under  section  115,  speci^ong  the  follow- 

22  ing  information: 

23  (i)  The  number  of  undercover  investigative 

24  operations  pending  as  of  the  end  of  the  period 

25  for  wliich  such  report  is  submitted. 
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1  (ii)  The  number  of  undercover  investigative 

2  operations  commenced  in  the  1-year  period  pre- 

3  ceding  the  period  for  which  such  report  is  sub- 

4  mitted. 

5  (iii)  The  number  of  undercover  investiga- 

6  tive  operations  closed  in  the  1-year  period  pre- 

7  ceding  the  period  for  which  such  report  is  sub- 

8  mitted  and,  with  respect  to  each  such  closed  un- 

9  dercover  operation,  the  results  obtained  and  any 

10  CYvii  claims  made  with  respect  thereto. 

1 1  (5)  Definitions. — For  purposes  of  paragraph 

12  (4)— 

13  (A)  the  term  "closed",  with  respect  to  an 

14  undercover  investigative  operation,  refers  to  the 

15  earliest  point  in  time  at  which  all  criminal  pro- 

16  ceedings  (other  than  appeals)  pursuant  to  the 

17  investigative  operation  are  concluded,  or  covert 

18  acti^^ties  pursuant  to  such  operation  are  con- 

1 9  eluded,  whichever  occurs  later; 

20  (B)    the    terms    "undercover   investigative 

21  operation"    and   "undercover  operation"   mean 

22  any    undercover    investigative    operation    con- 

23  ducted  by  OEE— 

24  (i)  in  which  the  gross  receipts  (exclud- 
15  ing  interest  earned)  exceed  $25,000,  or  ex- 
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1  penditures    (other    than    expenditures    for 

2  salaries  of  employees)  exceed  $75,000,  and 

3  (ii)  which  is  exempt  from  section  3302 

4  or  9102  of  title  31,  United  States  Code, 

5  except  that  clauses  (i)  and  (ii)  shall  not  apply 

6  with  respect  to  the  report  to  the  Congress  re- 

7  quired  by  subparagraph  (B)  of  paragraph  (4); 

8  and 

9  (C)  the  term  "employees"  means  employ- 

10  ees,  as  defined  in  section  2105  of  title  5,  United 

1 1  States  Code,  of  the  Department  of  Commerce. 

12  (e)  Reference  to  Enforcement. — ^For  purposes 

1 3  of  this  section,  a  reference  to  the  enforcement  of  this  title 

14  or  to  a  \'iolation  of  this  title  includes  a  reference  to  the 

15  enforcement  or  a  violation  of  any  regulation,  license,  or 

16  order  issued  under  this  title. 

17  SEC.  114.  EXPORT  CONTROL  AUTHORITIES  AND  PROCE- 

18  DURES. 

19  (a)  AUTHORITIES  AND  POLICY  GUIDANCE. — 

20  (1)  Authorities  of  the  president. — The 

21  President  may  regulate  domestic  and  foreign  con- 

22  duct,  consistent  with  the  policies  of  this  title.  Such 

23  authorit}'  shall  include,  but  not  be  limited  to,  the  au- 

24  thority  to  prohibit  activity  such  as  financing,  con- 

25  tracting,  servicing,  or  employment,  to  deny  access  to 
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1  items  in  the  United  States  and  abroad,  to  conduct 

2  audits  of  records  and  inspections   of  facilities,   to 

3  compel  reports,  and  to  implement  international  com- 

4  mitments  of  the  United  States  with  respect  to  the 

5  control  of  exports. 

6  (2)  PoucY  GUIDANCE. — (A)  As  directed  by  the 

7  President,  annual  policy  guidance  shall  be  issued  to 

8  pro\ide  detailed  implementing  guidance  to  export  li- 

9  censing  officials  in  all  appropriate  departments  and 

10  agencies. 

1 1  (B)  In  order  to  develop  such  annual  policy  guid- 

12  ance,  export  controls  and  other  regulations  to  imple- 

13  ment  this  title  shaD  be  reviewed  annuaUy.  This  an- 

14  nual  poUc}'  re^^ew  shall  include  an  e\'aluation  of  ben- 

15  efits  and  costs,  including  economic  impact,  of  export 

16  controls  imposed  under  this  title.  The  review  shall 

1 7  include — 

18  (i)  an  assessment  by  the  Secretary  of  the 

19  economic  consequences  of  the  controls  during 

20  the  preceding  12  months,  including  estimates  of 

2 1  any  lost  United  States  exports  or  jobs; 

22  (ii)    an    assessment   by   the    Secretary   of 

23  State  of  the  objectives  of  the  controls  and  the 

24  extent  to  which  the  controls  have  attained  those 

25  objectives  over  the  preceding  12  months;  and 
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1  (iii)  an  assessment  by  the  Secretary  of  De- 

2  fense  of  the  impact  the  controls  have  had  in  the 

3  preceding  12  months  on  the  national  secm-ity  of 

4  the  United  States. 

5  (b)  Export  Control  Authority  and  Func- 

6  TIONS. — 

7  -     (1)  In  general. — Unless  otherwise  reserved  to 

8  the  President  or  a  department  or  agency  outside  the 

9  Department  of  Commerce,  all  power,  authority,  and 

10  discretion  conferred  by  this  title  shall  be  exercised  by 

1 1  the  Secretar}^ 

12  (2)  Delegation  of  functions  of  the  sec- 

13  retary. — The  Secretary  may  delegate  any  function 

14  under  this  title  to  the  Under  Secretary  of  Commerce 

15  for   Export   Administration    appointed    under   sub- 

16  section  (d)  or  to  any  other  officer  of  the  Department 

17  of  Commerce. 

18  (c)  Export  Control  Poucy  Committee. — 

19  (1)  Establishment. — There  is  established  an 

20  Export  Control  Policy  Committee  (hereafter  in  this 

21  subsection  referred  to  as  the  "Committee"). 

22  (2)  Functions. — The  Committee  shall — 

23  (A)  pro^'ide  policy  guidance  and  advice  to 

24  the   President  on  export  control  issues  under 

25  tliis  title: 
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1  (B)    review   policy   recommendations   pro- 

2  posed  by  the  Secretary  and  other  members  of 

3  the  Committee;  and 

4  (C)   receive  policy  recommendations  from 

5  other  agencies  and  resolve  any  policy  disputes 

6  among   departments   and   agencies   under  this 

7  title. 

8  (3)    Membership. — The   Committee    shall   be 

9  comprised  of — 

10  (A)  the  Secretary; 

11  (B)  the  Secretary  of  Defense; 

12  (C)  the  Secretary  of  Energy; 

13  (D)  the  Secretary  of  State; 

14  (E)  the  National  Security  Adviser; 

15  (F)  the  National  Economic  Adviser; 

16  (G)  the  Secretary  of  the  Treasury;  and 

17  (H)  the  United  States  Trade  Representa- 

18  tive. 

19  (4)    Chair. — The   Committee   shall  be  jointly 

20  chaired  by  the  National  Economic  Adviser  and  the 

2 1  National  Security  Ad^'iser. 

22  (5)  Delegation;  other  REPRESENTATrvES. — 

23  A  member  of  the  Committee  under  paragraph  (3) 
"24  may  designate  the  deputy  head  of  liis  or  her  depart- 
25  ment  or  agency  to  sen-e  in  liis  or  her  absence  as  a 
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1  member  of  the  Committee,  but  this  authority  may 

2  not  be  delegated  to  any  other  individual.  The  Chairs 

3  may  also  invite  the  temporary  participation  in  the 

4  Committee's  meetings  of  representatives  from  other 

5  offices   and  agencies  as  appropriate  to  the  issues 

6  under  consideration. 

7  (6)  Meetings. — The  Secretary  or  either  Chair 

8  of  the  Committee  may  call  a  meeting  of  the  Commit- 

9  tee.  Meetings  shall  not  be  subject  to  section  552b  of 

10  title  5,  United  States  Code. 

11  (d)  Under  Secretary  op  Commerce;  Assistant 

1 2  Secretaries. — 

13  (1)   Appointment. — The  President  shall   ap- 

14  point,  by  and  with  the  advice  and  consent  of  the 

15  Senate,  an  Under  Secretary  of  Commerce  for  Export 

16  Administration  who  shall  carry  out  all  functions  of 

17  the  Secretary  under  this  title  and  other  provisions  of 

18  law  relating  to  national  security,  as  the  Secretary 

19  may  delegate.  The  President  shall  appoint,  by  and 

20  with  the  ad\ice  and  consent  of  the  Senate,  two  As- 

21  sistant  Secretaries  of  Commerce  to  assist  the  Under 

22  Secretary'  in  earrjing  out  such  functions. 

23  (2)   Transition   promsions. — Those   indii-id- 

24  uals  serving  in  the  positions  of  Under  Secretary  of 

25  Commerce  for  Export  Administration  and  Assistant 
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1  Secretaries  of  Commerce  under  section  15(a)  of  the 

2  Export  Administration  Act  of  1979,  on  the  day  be- 

3  fore  the  date  of  the  enactment  of  this  Act,  shall  be 

4  deemed  to  have  been  appointed  under  paragraph  (1) 

5  as  of  such  date  of  enactment. 

6  (e)  Issuance  of  Regulations. — The  President  and 

7  the  Secretary  may  issue  such  regulations  as  are  necessary 

8  to  carry  out  this  title.  Any  such  regulations  the  purpose 

9  of  which  is  to  carry  out  section  105  or  106  may  be  issued 

10  only  after  the  regulations  are  submitted  for  review  to  such 

1 1  departments  or  agencies  as  the  President  considers  appro- 

1 2  priate,  and  to  any  appropriate  export  advisory  committee 

13  appointed  under  section  104(f).  The  preceding  sentence 

14  does  not  require  the  concurrence  or  approval  of  any  offi- 

15  cial,  department,  or  agency  to  which  such  regulations  are 

1 6  submitted. 

17  (f)  Amendments  to  Regulations. — If  the  Sec- 

18  retary  proposes  to  amend  regulations  issued  under  this 

19  title,  the  Secretar}'  shall  report  to  the  Committee  on  Bank- 

20  ing.  Housing,  and  Urban  Affairs  of  the  Senate  and  the 

2 1  Committee  on  Foreign  Affairs  of  the  House  of  Representa- 

22  tives  on  the  intent  and  rationale  of  such  amendments. 

23  Such  report  shall  evaluate  the  cost  and  burden  to  the 

24  United  States  exporters  of  the  proposed  amendments  in 

25  relation  to  any  enliancement  of  licensing  objectives.  The 
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1  Secretary  shall  consult  with  the  appropriate  export  advi- 

2  sory  committees  appointed  under  section  104(f)  in  formu- 

3  lating  or  amending  regulations  issued  under  this  title. 

4  (g)  Confidentiality  op  Information. — 

5  (1)  Exemptions  from  disclosure. — 

6  (A)  Except  as  otherwise  provided  by  the 

7  third  sentence  of  section  108(b)(2),  information 

8  obtained  under  the  Export  Administration  Act 

9  of  1979  and  its  predecessor  statutes  on  or  be- 

10  fore  June  30,  1980,  which  is  deemed  confiden- 

1 1  tial,  including  Shipper's  Export  Declarations,  or 

12  \nth  reference  to  which  a  request  for  confiden- 

13  tial  treatment  is  made  by  the  person  furnishing 

14  such  information,  shall  be  exempt  from  disclo- 

15  sure  under  section  552  of  title  5,  United  States 

16  Code,  and  such  information  shall  not  be  pub- 

17  lished  or  disclosed  unless  the  Secretar}'^  deter- 

18  mines  that  the  withholding  thereof  is  contrary 

19  to  the  national  interest. 

20  (B)  Except  as  otherwise  provided  by  the 

21  ,  third  sentence  of  section  108(b)(2),  information 

22  obtained  under  this  title  or  under  the  Export 

23  Administration   Act    of    1979    after   June    30, 

24  1980,  may  be  withheld  from  disclosure  only  to 

25  the  extent  permitted  by  statute,  except  that  in- 
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1  formation  submitted,  obtained,  or  considered  in 

2  connection  with  an  application  for  an  export  li- 

3  cense  or  other  export  authorization  under  this 

4  title,  including  the  export  license  or  other  ex- 

5  port  authorization  itself,  classification  requests 

6  described  in  section  109(h)(1),  information  ob- 

7  tained  during  the  course  of  a  foreign  availabil- 

8  ity    assessment,    information    or    evidence    ob- 

9  tained  in  the  course  of  any  investigation,  and 

10  information   obtained  or  furnished  under  this 

1 1  title    in    connection   with    international    agree- 

12  ments,  treaties,  or  obUgations  shall  be  withheld 

1 3  from  pubUc  disclosure  unless  the  release  of  such 

14  information  is  determined  by  the  Secretary  to 

15  be  in  the  national  interest. 

16  (2)  Inforala-Tion  to  congress  and  gao. — 

17  (A)   In   general. — Nothing  in  this  title 

18  shall  be  construed  as  authorizing  the  withhold- 

19  ing  of  information  fi^om  the  Congress  or  fi'om 

20  the  General  Accounting  Office. 

21  (B)  Availability  to  the  congress. — 

22  (i)  In  general. — ^All  information  ob- 

23  tained  at  any  time  under  this  title  or  pre- 

24  \'ious  Acts  regarding  the  control  of  exports, 

25  including  any  report  or  license  application 
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1  required  under  this  title,  shall,  upon  re- 

2  quest,  be  made  available  to  the  Committee 

3  on  Foreign  Affairs  of  the  House  of  Rep- 

4  resentatives  and  the  Committee  on  Bank- 

5  ing,   Housing  and  Urban  Affairs   of  the 

6  Senate.  Either  such  committee  may  pro- 

7  vide  other  Members  of  Congress  informa- 

8  tion    obtained    under   the    preceding   sen- 

9  tence,  but  such  information  may  not  be 

10  further   disclosed   except   upon   a   finding 

1 1  made  under  clause  (ii). 

12  (ii)  Prohibition  on  further  dis- 

13  CLOSURE. — No    committee,    subcommittee, 

14  or  Member  of  Congress  shall  disclose  any 

15  information   obtained   under  this  title   or 

16  previous  Acts  regarding  the  control  of  ex- 

17  ports  which  is  submitted  to  the  Congress 

18  under  clause  (i)  unless  the  Committee  on 

19  Foreign  Affairs  of  the  House  of  Represent- 

20  atives    or    the    Committee    on    Banking, 

21  Housing,  and  Urban  Affairs  of  the  Senate 

22  determines  that  the  withholding  of  that  in- 

23  formation  is  contrary  to  the  national  inter- 

24  est. 

25  (C)  Availability  to  the  gao. — 
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1  (i)     In     general. — Notwithstanding 

2  paragraph  (1),  information  referred  to  in 

3  subparagraph    (B)    shall,   consistent  with 

4  the  protection  of  intelligence,  counterintel- 

5  ligence,    and    law    enforcement    sources, 

6  methods,  and  activities,  as  determined  by 

7  the  agency  that  originally  obtained  the  in- 

8  formation,  and  consistent  with  the  provi- 

9  sions  of  section   716   of  title  31,  United 

10  States  Code,  be  made  available  only  by  the 

11  agency,  upon  request,  to  the  Comptroller 

12  General  of  the  United  States  or  to  any  of- 

13  ficer  or  employee  of  the  General  Account- 

14  ing  Office  authorized  by  the  Comptroller 

15  General  to  have  access  to  such  informa- 

16  tion, 

17  (ii)  Prohibition  on  fxhither  dis- 

18  CLOSURES. — No  officer  or  employee  of  the 

19  General  Accounting  Office  shall  disclose, 

20  except  to  the  Congress  in  accordance  with 

21  this     paragraph,     any    such    information 

22  which  is  submitted  on  a  confidential  basis 

23  and  from  which  any  individual  can  be  iden- 

24  tified. 
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1  (3)  Information  exchange. — Notwithstand- 

2  ing  paragraph  (1),  the  Secretary  and  the  Commis- 

3  sioner  of  Customs  shall  exchange  licensing  and  en- 

4  forcement  information  with  each  other  which  is  nec- 

5  essary  to  facilitate  enforcement  efforts  and  effective 

6  license  decisions. 

7  (4)    Penalties    for   disclosure    of    con- 

8  pidential  information. — ^Any  officer  or  employee 

9  of  the  United  States,  or  any  department  or  agency 

10  thereof,  who  publishes,  divulges,  discloses,  or  makes 

1 1  known  in  any  manner  or  to  any  extent  not  author- 

12  ized  by  law  any  information  that — 

13  (A)  he  or  she  obtains  in  the  course  of  his 

14  or  her  employment  or  official  duties  or  by  rea- 

15  son  of  any  examination  or  investigation  made 

16  by  report  or  record  made  to  or  filed  with,  such 

17  department  or  agency,  or  officer  or  employee 

18  thereof,  and 

19  (B)  is  exempt  from  disclosure  under  this 

20  subsection, 

21  shall  be  fined  not  more  than  $10,000,  or  imprisoned 

22  not  more  than  one  year,  or  both,  shall  be  removed 

23  from  office  or  employment,  and  shall  be  subject  to 

24  a  ci^il  penalty'  of  not  more  than  $1,000  imposed  by 

25  the  Secretary'  under  section  110(c). 
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1  (h)  Authority  for  Seminar  and  Publications 

2  Fund. — The  Secretary  is  authorized  to  cooperate  with 

3  pubhc  agencies,  other  goveminents,  international  pi^ani- 

4  zations,  private  individuals,  private  associations,  and  other 

5  groups  in  connection  with  seminars,  pubhcations,  and  re- 

6  lated  activities  to  cany  out  export  activities,  including 

7  educating  the  public  or  government  officials  on  the  appU- 

8  cation  of  this  title  and  the  regulations  issued  under  this 

9  title.  The  Secretary  is  further  authorized  to  accept  con- 

0  tributions  of  fiinds,  property,  or  services  in  connection 

1  with  such  activities  to  recover  the  cost  of  such  programs 

2  and  activities.  Contributions  may  include  payments  for 

3  materials  or  services  provided  as  part  of  such  activities. 

4  The  contributions  collected  may  be  retained  for  use  in  cov- 

5  ering  the  costs  of  such  activities,  and  for  providing  infor- 

6  mation  to  the  public  with  respect  to  this  title  and  other 

7  export  control  programs  of  the  United  States  and  other 

8  governments. 

9  (i)  Support  op  Other  Countries'  Export  Con- 

20  trol  Program. — The  Secretary  is  authorized  to  provide 

21  training  to  officials  of  other  countries  on  the  principles 

22  and  procedures  for  the  implementation  of  effective  export 

23  controls  and  shall  participate  in  any  such  training  pro- 
IA  \ided  by  other  departments  and  agencies  of  the  United 
25  States. 
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1  (j)    Incorporated    Commodities    and    Tech- 

2    NOLOQY. — 

3  .  (1)   Commodities   containing   controlled 

4  PARTS  AND  components. — ^Export  licenses  may  not 

5  be  required  under  this  title  or  any  other  provision  of 

6  law  for  a  commodity  solely  because  the  commodity 

7  contains  parts  or  components  on  which  export  con- 

8  trols  are  in  effect  under  this  title  if  such  parts  or 

9  components — 

10  (A)  are  essential  to  the  functioning  of  tKe 

1 1  conmaodity; 

12  (B)  are  customarily  included  in  sales  of  the 

13  commodity  in  countries  other  than  controlled 

14  countries;  and 

15  (C)  comprise  25  percent  or  less  of  the  total 

16  value  of  the  commodity, 

17  unless  the  commodity  itself,  if  exported,  would  by 

18  virtue  of  the  functional  characteristics  of  the  com- 

19  modity  as  a  whole  meet  the  requirements  of  sub- 

20  paragraph  (A)  or  (B)  of  section  105(a)(1). 

21  (2)  Reexports  of  foreign-made  items  in- 

22  corporating  u.s.  items. — 

23  (A)  Commodities. — (i)  Subject  to  clause 

24  (ii),  no  authority  or  permission  may  be  required 

25  under  section  105  or  106  to  reexport  a  com- 
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1  modity  that  is  produced  in  a  country  other  than 

2  the  United  States  and  incorporates  commodities 

3  tiiat  are  subject  to  the  jurisdiction  of  the  Unit- 

4  ed  States,  if  the  value  of  the  controlled  United 

5  States  content  of  the  commodity  produced  in 

6  such  other  country  is  25  percent  or  less  of  the 

7  total  value  of  the  commodity. 

8  (ii)  No  authority  or  permission  may  be  re- 

9  quired  under  section  106  to  reexport  to  a  ter- 

10  rorist  country,  or  to  a  country  against  which  an 

11  embargo  described  in  section  106(f)(1)  is  in  ef- 

12  feet,  a  commodity  that  is  produced  in  a  country 

13  other  than  the  United  States  and  incorporates 

14  commodities  that  are  subject  to  the  jurisdiction 

15  of  the  United  States,  if  the  value  of  the  con- 

16  trolled  United  States  content  of  the  commodity 

17  produced  in  such  other  country  is  10  percent  or 

18  less  of  the  total  value  of  the  commodity. 

19  (iii)  For  purposes  of  clause  (ii),  a  "terror- 

20  ist  country"  is  a  country  with  respect  to  which 

21  a  determination   is   in  effect  that  was   made 

22  under  section  106(i)(l)(A)  of  this  Act,  or  sec- 

23  tion   6(j)(l)(A)   of  the  Export  Administration 

24  Act  of  1979,  that  the  government  of  such  coim- 
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1  try  has  repeatedly  provided  support  for  acts  of 

2  international  terrorism. 

3  (B)   Technology. — (i)   No  authority  or 

4  permission  may  be  required  imder  section  105 

5  to  reexport  technology  that  is  produced  in  a 

6  country  other  than  the  United  States  and  is 

7  commingled  with  or  drawn  from  technology  that 

8  is  produced  in  the  United  States,  if  the  value 

9  of  the  controlled  United  States  content  of  the 

10  technology  produced  in  such  other  country  is  25 

11  percent  or  less  of  the  total  value  of  the  tech- 

1 2  nology. 

13  (ii)  No  authority  or  permission  may  be  re- 

14  quired  under  section  106  to  reexport  technology 

15  that  is  produced  in  a  country  other  than  the 

16  United  States  and  is  commingled  with  or  drawn 

17  from  technology  that  is  produced  in  the  United 

18  States,   if  the  value  of  the  controUed  United 

19  States  content  of  the  technology  produced  in 

20  such  other  country  is  10  percent  or  less  of  the 

21  total  value  of  the  technology. 

22  (C)  Controlled  content. — For  pur- 

23  poses  of  this  paragraph,  the  "controlled  United 

24  States  content"  of  a  commodity  or  technology 

25  means  those  commodities  or  technology'  that — 
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1  (i)  are  subject  to  the  jurisdiction  of 

2  the  United  States; 

3  (u)  are  incorporated  into  the  commod- 

4  ity  or  technology;  and 

5  (iii)  would,  at  the  time  of  the  reex- 

6  port,  require  a  validated  Ucense  under  sec- 

7  tion  105  or  106  if  exported  from  the  Unit- 

8  ed  States  to  a  country  to  which  the  com- 

9  modity  or  technology  is  to  be  reexported 

10  (D)  Treatment  of  certain  technical 

11  data. — For  purposes  of  this  subsection,  tech- 

12  nology   and   source    code    used   to    design   or 

13  produce  commodities  or  software  produced  in  a 

14  country  other  than  the  United  States  are  not 

15  incorporated  into  such  commodities  or  software. 

16  (k)  Exceptions  for  Medical  and  Humanitarian 

17  Purposes. — This  title  does  not  authorize  controls  on — 

18  (1)  medicine  or  medical  supplies;  or 

19  (2)    donations  of  items  that  are   intended  to 

20  meet  basic  human  needs,  including  food,  educational 

21  materials,  seeds,  hand  tools,  water  resom^es  equip- 

22  ment,    clothing    and    shelter    materials,    and   basic 

23  household  supplies. 

24  (1)  Sanctity  of  Existing  Contracts  and  Li- 

25  censes. — 
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1  (1)  In  general. — The  President  may  not  pro- 

2  hibit  the  export  of  items  under  section  105  or  106 — 

3  (A)  in  performance  of  a  contract,  agree- 

4  ment,  or  other  contractual  commitment  entered 

5  into  before  the  effective  date  of  any  export  con- 

6  trols  imposed  on  such  items  by  this  title,  or  the 

7  date  on  which  the  President  reports  to  the  Con- 

8  gress  the  President's  intention  to  impose  con- 

9  trols  on  the  export  of  such  items,  or 

10  (B)  under  a  validated  hcense  or  other  au- 

1 1  thorization  issued  under  this  title  before  the  ef- 

12  fective  date  of  any  export  controls  imposed  on 

13  such  items  by  this  title,  or  the  date  on  which 

14  ~  the  President  reports  to  the  Congress  the  Presi- 

15  dent's  intention  to  impose  controls  on  the  ex- 

1 6  port  of  such  items. 

17  (2)  Exception. — The  prohibition  in  paragraph 

18  (1)  shall  not  apply  if  the  President  determines  and 

19  certifies  to  the  Congress  that — 

20  (A)  a  breach  of  the  peace  poses  a  serious 

2 1  and  direct  threat  to  the  strategic  interest  of  the 

22  United  States; 

23  (B)  the  prohibition  of  exports  under  each 

24  such  contract,  agreement,  commitment,  license, 

25  or  authorization  will  be  directly  instrumental  in 
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1  remedying    the    situation    posing    the    direct 

2  threat;  and 

3  (C)  the  export  controls  will  continue  only 

4  so  long  as  the  direct  threat  persists. 

5  The  authority  of  the  President  to  make  determina- 

6  tions  under  this  paragraph  may  not  be  delegated. 

7  (m)  Publication  of  Actions. — 

8  (1)   Decisions  and  actions  of  the  sec- 

9  RETARY. — 

10  (A)    In    GENERAL. — ^The    Secretary   shall 

1 1  pubUsh  in  the  Federal  Register,  to  the  greatest 

12  extent  practicable,  actions,  procedures,  and  de- 

13  cisions  of  the  Secretary  under  this  title,  taking 

14  into  account  restrictions  on  disclosure  of  classi- 

15  fied  or  confidential  information.  The  following 

16  determinations  of  the  Secretary  shall  in  every 

17  case  be  pubUshed  in  the  Federal  Register,  un- 

18  less  a  private  party  requested  the  determination 

19  and  asked  that  it  not  be  published: 

20  (i)   Classification  of  a  commodits'^  or 

21  technology  on  the  control  index. 

22  (ii)   Calculation   of  a  commonly-used 

23  control  index  parameter  for  a  commodity 

24  or  technology,   including  all   officially  ac- 

25  cepted   composite   theoretical   performance 
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1  calculations         for         computers         and 

2  microprocessors. 

3  (B)  Notice  op  revisions. — ^Whenever  the 

4  Secretary   makes   any  revision   in   the   control 

5  index  with  respect  to  any  commodity  or  tech- 

6  nology,  or  with  respect  to  any  country  or  des- 

7  tination  affected  by  controls  imposed  under  sec- 

8  tion   105   or  section   106,  the  Secretary  shall 

9  publish  in  the  Federal  Register  a  notice  of  such 

10  re^^sion  and  shall  specify  in  such  notice  under 

1 1  which  authority  the  revision  is  being  made. 

12  (2)  Export  control  regime  actions. — 

13  (A)  In  general. — Not  more  than  90  days 

14  after  the  date  of  the  enactment  of  this  Act,  the 

15  Secretary  shall  pubUsh  in  the  Federal  Register 

16  the  fuU  text  of  the  lists  of  controlled  items  of 

17  all  export  control  regimes  and  all  notes  and  un- 

18  derstandings   of  the   regimes   concerning  such 

19  lists.  The  Secretary  shall  update  the  publication 

20  under  the  preceding  sentence  at  least  once  in 

21  each  1-year  period  occurring  after  the  original 

22  publication  under  this  subparagraph. 

23  (B)  Contents. — The  Secretary  shall  pub- 

24  lish  in  the  Federal  Register — 
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1  (i)  the  full  text  of  any  agreements  af- 

2  fecting  the  lists  of  controlled  items  of  all 

3  eiqwrt  control  regimes,  together  with  all 

4  notes,  understandings,  and  other  aspects  of 

5  such  agreements  and  all  revisions  to  such 

6  texts; 

7  (ii)  subject  to  the  limitations  set  forth 

8  in  subsection  (g),  decisions  on  requests  for 

9  exceptions  permitted  by  such  export  con- 

10  trol  regimes  for  particular  exports; 

11  (iii)    other   actions   and   decisions   of 

12  such  export  control  regimes,  to  the  maxi- 

13  mimi  extent  possible;  and 

14  (iv)  unreliable  end  users  with  respect 

15  to  items  on  which  export  controls  are  im- 
L6  posed    under   this   title,    and   persons   to 

17  whom    sanctions    have    been    applied,    or 

18  whose  export  privileges  have  been  denied, 

19  under  this  title. 

20  (C)   Timing. — Such  publication  shall  be 

21  made  not  more  than  30  days  after  the  agree- 

22  ments  are  reached,  the  decisions  are  made,  the 

23  actions  are  taken,  or  the  information  becomes 

24  available,  as  the  case  may  be. 
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1  (D)    Exception.— The   publication   of  a 

2  particular  matter  need  not  be  made  under  this 

3  paragraph  to  the  extent  that  the  Secretary  sub- 

4  mits  a  written  finding  to  the  Congress  that  to 

5  pubhsh  that  matter  would  be  contrary  to  na- 

6  tional  or  international  security,  would  abridge 

7  the  confidentiality  of  the  decision-making  proc- 

8  esses  of  an  export  control  regime,  or  would  oth- 

9  erwise  be  inconsistent  with  the  obligations  of 

10  the  United  States  to  an  export  control  regime. 

11  (n)  Notification  of  the  Pubuc;  Consultation 

1 2  With  Industry;  Recordkeeping. — 

13  (1)  Notification  of  the  public. — The  Sec- 

14  retary  shaU  keep  the  public  fully  apprised  of  changes 

15  in  export  control  policy  and  procedures  instituted 

16  under  this  title  with  a  view  to  encouraging  trade. 

17  (2)  Consultation  with  industry. — The  Sec- 

1 8  retary  shall  meet  regularly  with  export  advisory  com- 

19  mittees  appointed  under  section  104(f)  in  order  to 

20  obtain  their  \iews  on  United  States  export  control 

21  policy  and  the  foreign  availability  of  commodities 

22  and  technology. 

23  (o)  Delegation  to  COCOM. — The  Secretary,  or  an 

24  officer  or  employee  of  the  Department  of  Commerce  des- 

25  ignated  by  the  Secretary',  shall  be  a  member  of  the  perma- 
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1  nent  United  States  delegation  to  COCOM  or  its  successor 

2  export  control  regime. 

3  (p)   Authorization  For  Technical  Data.^A 

4  validated  license  authorizing  the  export  of  any  commod- 

5  ities  or  technology  under  this  title  shall  also  authorize  the 

6  export  of  operation  technical  data  related  to  such  commod- 

7  ities  or  technology,  whether  or  not  such  data  is  specifically 

8  referenced  in  the  license  or  license  appUcation,  if  the  tech- 

9  nical  level  of  the  data  does  not  exceed  the  level  reasonably 

10  necessary  to  install,  repair,  maintain,  inspect,  operate,  or 

1 1  use  the  commodities  or  technology. 

12  (q)  Licenses  for  Spare  Parts  Not  Required. — 

13  An  individual  validated  license  shall  not  be  required  under 

14  this  title  for  replacement  parts  which  are  exported  to  re- 

15  place  on  a  one-for-one  basis  parts  that  were  in  a  commod- 

16  itj-  that  was  lawfully  exported  fi-om  the  United  States,  un- 

17  less  the  President  determines  that  such  a  license  should 

1 8  be  required  for  such  parts. 

1 9  SEC.  115.  ANNUAL  REPORT. 

20  (a)   Contents. — Not  later  than  March  1  of  each 

21  year,  the  Secretary  shall  submit  to  the  Congress  a  report 

22  on  the  administration  of  this  title  during  the  preceding 

23  calendar  year.  All  agencies  shall  cooperate  fully  with  the 

24  Secretarj'^  in  pro\'iding  information  for  such  report.  Such 

25  report  shall  include  detailed  information  on  the  following: 
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1  (1)  The  implementation  of  the  policies  set  forth 

2  in  section  103,  including  delegations  of  authority  by 

3  the  President  under  section   104(d),  consultations 

4  with   the    export    advisory   committees    established 

5  under  section  104(f),  and  any  changes  in  the  exer- 

6  cise  of  the  authorities  contained  in  sections  105(a), 

7  106(a),  107(a),  and  108(a). 

8  (2)  With  respect  to  multilateral  export  controls 

9  imposed  or  maintained  under  section  105,  the  fol- 

10  lowing: 

11  (A)  The  effectiveness  of  each  export  con- 

12  trol  regime,  as  required  by  section  105(h),  in- 

13  eluding    all    information    required    by    section 

14  105(h)(2). 

15  (B)    Adjustments    to    multilateral    export 

16  controls. 

17  (C)  The  implementation  of  the  export  li- 

18  censing  treatment  authorized  by  section  105(e). 

19  (D)  Determinations  of  foreign  availability 

20  made  under  section  105(i),  the  criteria  used  to 

21  make  such  determinations,  the  removal  of  any 

22  export  controls  under  such  subsection,  and  any 

23  evidence  demonstrating  a  need  to  maintain  ex- 

24  port  controls  notwithstanding  foreign  availabil- 

25  it\'. 
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i  (E)  The  operataon  of  the  indexing  system 

2  under  section  105  (k). 

3  '  (3)  With  respect  to  unilateral  export  controls 

4  imposed  under  section  106,  the  following: 

5  (A)  The  effectiveness  of  such  controls. 

6  (B)  Acljustments  to  such  controls  pursuant 

7  to  negotiations  under  subsections  (a)(5)  and  (c) 

8  of  section  106. 

9  (C)  Embargoes  imposed,  maintained,  or  re- 

10  moved  in  accordance  with  section  106,  including 

1 1  descriptions  of  each  embargo  and  the  rationale 

12  for  imposing,   maint^iining,   or  removing  such 

13  embargo. 

14  (4)  Short  supply  controls  and  monitoring  under 

15  section  107. 

16  (5)  Organizational  and  procedural  changes  un- 

17  dertaken  in  furtherance  of  the  poUcies  set  forth  in 

18  this  title,  including  changes  to  increase  the  efficiency 

19  of  the  export  licensing  process  and  to  fulfill  the  re- 

20  quirements  of  section  109,  including  an  accounting 

21  of  appeals   received,    and.  actions   taken   pursuant 

22  thereto,  under  section  109(g). 

23  (6)  Violations  under  section  110  and  enforce- 

24  ment  activities  under  section  113. 
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1  (7)  The  issuance  of  regulations  under  the  au- 

2  thority  of  this  title. 

3  (8)  The  results,  in  as  much  detail  as  may  be  in- 

4  eluded  consistent  with  the  strategic  and  political  in- 

5  terests  of  the  United  States  and  the  need  to  main- 

6  tain  the  confidentiality  of  proprietary  information,  of 

7  the  reviews  of  the  security  control  list,  and  any  revi- 

8  sions  to  the  list  resulting  from  such  reviews,  re- 

9  quired  by  section  105. 

10  (b)  Information  on  Section  111. — 

11  (1)    Information    to    be    included. — The 

12  President  shall  include  in  each  annual  report  under 

13  subsection  (a) — 

14  (A)  a  description  of  the  actions  taken  to 

15  carry  out  section  111,  including  the  imposition 

16  and  removal  of  sanctions  under  such  section; 

17  (B)  a  description  of  the  current  efforts  of 

18  foreign  countries  and  subnational  groups  to  ae- 

19  quire  equipment,  materials,  or  technology  to  de- 

20  velop,  produce,  or  use  weapons  of  mass  destruc- 

21  tion,  together  with  an  assessment  of  the  current 

22  and  likely  future  capabilities  of  such  countries 

23  and  groups  to  develop,  produce,  stockpile,  de- 

24  liver,  transfer,  or  use  such  weapons; 

25  (C)  a  description  of — 
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1  (i)  the  use  of  weapons  of  mass  de- 

2  stmction  by  foreign  countries  in  violation 

3  of  international  law, 

4  (ii)  the  use  of  weapons  of  mass  de- 

5  struction  by  subnational  groups, 

6  (iii)   substantial  preparations  by  for- 

7  eign  countries  and  subnational  groups  to 

8  do  so,  and 

9  (iv)     the     development,     production, 

10  stockpiling,  or  use  of  weapons  of  mass  de- 

11  struction      by      foreign      countries      and 

12  subnational  groups;  and 

13  (D)  a  description  of  the  extent  to  which 

14  foreign  persons  or  governments  have  knowingly 

15  and    materially    assisted    third    countries    or 

16  subnational  groups  to  acquire  equipment,  mate- 

17  rial,  or  technology  intended  to  develop,  produce, 

18  or  use  weapons  of  mass  destruction. 

19  (2)    Information    should    be    unclassi- 

20  FIED. — ^To  the  extent  practicable,  information  sub- 

21  mitted  under  paragraph  (1)  should  be  based  on  un- 

22  classified  information. 

23  SEC.  116.  DEFINITIONS. 

24  As  used  in  this  title: 
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1  (1)  Australia  group. — The  term  "Australia 

2  Group"    means    the    multilateral    arrangement    in 

3  which  the  United  States  participates  that  seeks  to 

4  prevent  the  proliferation  of  chemical  and  biological 

5  weapons. 

6  (2)  COCOM.— The  term  "COCOM"  means  the 

7  Coordinating    Committee    for    Multilateral    Export 

8  Controls. 

9  (3)     Commodity. — The     term     "commodity" 

10  means  any  article,  natural  or  manmade  substance, 

1 1  material,  supply,  or  manufactured  product,  including 

12  inspection  and  test  equipment,  and  excluding  tech- 

13  nical  data. 

14  (4)   Control   or   controlled. — The  terms 

15  "control"  and  "controlled"  refer  to  a  requirement 

1 6  that  an  export  have  a  vahdated  license  or  written  re- 

17  export  authorization. 

18  (5)    Control    index. — The    term    "control 

19  index"  means  the  United  States  Commodity  Control 

20  Index  established  under  section  104(c)(1). 

21  (6)  Controllable. — The  term  "controllable" 

22  means  capable  of  being  made  subject  to  an  effective 

23  prohibition  or  significant  restriction  on  exports.  A 

24  commodity  or  technology  shall  not  be  considered  to 

25  be  controllable  imless  it  is — 
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1  (A)  manufactured  or  sold  by  onfy  a  limited 

2  number  of  suppliers  who  can  be  positively  iden- 

3  tified; 

4  (B)  consumed  or  used  by  only  a  limited 

5  number  of  end  users  who  can  be  positively  iden- 

6  tified  and  whose  export  activities  can  be  eon- 

7  trolled;  and 

8  (C)  individually  traceable  or  not  easily  con- 

9  cealed  or  disguised. 

10  (7)  Controlled  country,  controlled  end 

11  USE,  and  controlled  end  user. — (A)  The  term 

12  "controlled    country"    means    a    country    identified 

13  under  section   105(b)(3),  and  a  country  on  which 

14  controls  are  imposed  under  section  106. 

15  (B)  The  term  "controlled  end  use"  means  an 

16  end  use  identified  under  section  105(b)(3)  and  an 

17  end  use  for  which  exports  are  controlled  under  sec- 

18  tion  106. 

19  (C)  The  term  "controlled  end  user"  means  an 

20  end  user  identified  under  section  105(b)(3)  and  an 

21  end  user  to  which  exports  are  controlled  under  sec- 

22  tion  106. 

23  (8)  Cooperating  country. — The  term  "co- 

24  operating  countr}'"  means  a  country  that,  pursuant 

25  to   an   agreement   or   other   arrangement  with   the 
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1  United  States  or  an  export  control  regime,  controls 

2  exports  of  items  that  are  consistent  with  the  criteria 

3  and  standards  of  an  export  control  regime. 

4  (9)  End  use  and  end  user. — (A)  The  term 

5  "end  use"  means  the  intended  application  or  use  of 

6  an  item  as  represented  by  an  export  Ucense  appli- 

7  cant. 

8  (B)  The  term  "end  user"  means  the  person  lo- 

9  cated  abroad  who  is  the  true  party  in  interest  in  ac- 

10  tuaUy  receiving  an  export  for  the  end  use  designated 

1 1  for  the  export. 

12  (10)  Export.— The  term  "export"— 

13  (A)  means —  .... 

14  (i)   an  actual  shipment,  transfer,   or 

15  transmission  of  items  out  of  the  United 

16  States;  and 

17  (ii)  a  transfer  to  any  person  of  items 

18  either  within  the  United  States  or  outside 

19  of  the  United  States  with  the  knowledge  or 

20  intent  that  the  items  will  be  shipped  out- 

21  side    the    United    States,    transferred,    or 

22  transmitted  to  an  unauthorized  end  user, 

23  end  use,  or  destination;  and 

24  (B)  includes  the  term  "reexport". 
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1  (11)   Export   control  regime,   multilat- 

2  eral  export  control  regime,  multilateral 

3  REGIME,  AND  REGIME. — The  terms  "export  control 

4  regime",  "multilateral  export  control  regime",  "mul- 

5  tilateral  regime",  and  "regime"  each  means  a  group 

6  of  two  or  more  countries  which  includes  the  United 

7  States  and  the  purpose  of  which  is  to  curtail,  by 

8  means  of  cooperative  export  controls,  access  to  speci- 

9  fied  items  by  specified  countries,  by  specified  end 

10  users,  or  for  specified  end  uses. 

11  (12)  Financial  transaction. — The  term  "fi- 

12  nancial  transaction" — 

13  (A)   means  any  transaction  involving  the 

14  exchange,  transfer,  crediting,  debiting,  deposit, 

15  withdrawal,  or  pajonent  of  currency,  securities, 

16  debt,    credit,    checks,    other    monetary    instru- 

17  ments,   precious  metals  or  minerals,  or  other 

18  items  of  value,  whether  physically  or  by  elec- 

19  tronic  means;  and 

20  (B)  includes  such  transactions  as  the  open- 

2 1  ing  or  drawing  down  of  letters  of  credit,  the  ex- 

22  tension  of  a  loan,  the  receipt  of  pajTnent,  and 

23  the  use  of  credit  cards. 

24  (13)   Foreign  availability,  available   in 

25  fait    to    controlled    countries. — The    terms 
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1  "foreign  availability"  and  "available  in  fiaet  to  con- 

2  trolled  countries"  each  include  p-oduction  or  avail- 

3  ability  of  any  item  fix)m  any  country — 

4  (A)  in  which  the  item  is  not  restricted  for 

5  export  to  any  controlled  country;  or 

6  (B)  in  which  such  export  restrictions  arg" 

7  determined  by  the  Secretary  to  be  ineffective. 

8  For  purposes  of  subparagraph  (B),  the  mere  inclu- 

9  sion  of  items  on  a  Ust  of  items  subject  to  export  con- 

10  trols  imposed  pursuant  to  a  multilateral  export  con- 

1 1  trol  regime  shall  not  alone  constitute  credible  evi- 

1 2  dence  that  a  government  of  a  country  provides  an  ef- 

1 3  fective  means  of  controlling  the  export  of  such  items 

14  to  controlled  countries. 

15  (14)    Foreign   person. — ^The   term   "foreign 

16  person"  means — 

17  (A)    an   individual  who   is   not   a  United 

18  States  citizen  or  an  alien  admitted  for  perma- 

19  nent  residence  to  the  United  States; 

20  (B)  any  corporation,  partnership,  business 

21  association,  society,  trust,  organization,  or  other 

22  nongovernmental    entity   created   or    organized 

23  under  the  laws  of  a  foreign  country  or  that  has 

24  its  principal  place  of  business  outside  the  Unit- 

25  ed  States;  and 


257 

1  (C)  any  governmental  entity  of  a  foreign 

2  country  that  is  operating  as  a  business  enter- 

3  prise. 

4  (15)  Item. — The  term  "item"  means  any  com- 

5  modity  or  technology. 

6  (16)    License. — The   term   "license"   includes 

7  both  validated  licenses  and  written  reexport  author- 

8  izations. 

9  (17)  Member  op  an  export  control  re- 

10  GIME. — ^A  "member"  of  an  export  control  regime  is 

1 1  a  country  that  participates  in  that  regime. 

12  (18)  Missile. — The  term  "missile"  means  any 

13  missile  sj'stem  or  component  listed  in  category  I  of 

14  the  MTCR  Annex,  and  any  other  unmanned  delivery 

15  sv'stem  or  component  of  similar  capability,  as  well  as 

16  the  specially  designed  production  faeihties  for  these 

17  sj'stems. 

18  (19)  Missile  technology  control  regime; 

19  MTCR. — The  term  "Missile  Technology  Control  Re- 

20  gime"  or  "MTCR"  means  the  pohcy  statement  and 

21  guidelines  between  the  United  States,  the  United 

22  Kingdom,  the  Federal  Repubhc  of  Germany,  France, 

23  Italy,  Canada,  and  Japan,  announced  on  April  16, 

24  1987,  to  restrict  sensitive  missile-related  transfers 
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1  based  on  the  MTCR  Annex,  and  any  amendments 

2  thereto. 

3  (20)     MTCR     ANNEX.— The     term     "MTCR 

4  Annex"    means    the    Equipment    and    Technology 

5  Annex  of  the  MTCR,  and  any  amendments  thereto. 

6  (21)  Nuclear  explosive  device. — The  term 

7  "nuclear  explosive  deface"  means  any  device,  wheth- 

8  er  assembled  or  disassembled,  that  is  designed  to 

9  produce  an  instantaneous  release  of  an  amount  of 

10  nuclear  energy  from  special  nuclear  material  that  is 

1 1  greater  than  the  amount  of  energy  that  would  be  re- 

1 2  leased  from  the  detonation  of  one  pound  of  trinitro- 

13  toluene  (TNT). 

14  (22)  Nuclear  suppliers'  group. — The  term 

15  "Nuclear  Suppliers'  Group"  means  the  multilateral 

16  arrangement  in  which  the  United  States  participates 

17  whose  purpose  is  to  restrict  the  transfers  of  items 

18  with  relevance  to  the  nuclear  fuel  cycle  or  nuclear 

19  explosive  applications. 

20  (23)  Person. — The  term  "person"  includes  the 

21  sing:ular  and  the  plural  and  any  individual,  partner- 

22  ship,  corporation,  or  other  form  of  association,  in- 

23  eluding  (except  when  used  in  the  term  "foreign  per- 

24  son"  or  "United  States  person")  any  government  or 

25  agency  thereof. 
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1  (24)  Reexport.— The  term  "reexport"  means 

2  the  shipment,  transfer,  transshipment,  or  diversion 

3  of  items  from  one  foreign  country  to  another. 

4  (25)     Secretary. — ^The     term     "Secretary" 

5  means  the  Secretary  of  Commerce. 

6  (26)  Software. — The  term  "software"  means 

7  one  or  more  computer  programs  or  microprograms 

8  fixed  in  any  tangible  medium  of  expression. 

9  (27)    Technology.— The   term    "technology" 

10  means  specific  information  necessary  for  the  devel- 

1 1  opment,  production,  or  use  of  a  commodity,  and  in- 

12  eludes  software. 

13  (28)  Unilateral  and  unilaterally. — (A) 

14  The  terms  "unilateral"  and  "unilaterally,  with  re- 

15  spect  to  an  export  control  or  license  treatment,  refer 

16  to  a  license  requirement  or  license  treatment  that  is 

17  not  agreed  to  by  a  multilateral  regime  for  any  or  all 

1 8  of  the  following  elements:  the  purpose  of  the  Ucense 

19  requirement  or  treatment,  the  items  subject  to  the 

20  license  requirement  or  treatment,  the  standard  of  re- 

2 1  view  for  applications  for  such  hcense,  the  domestic 

22  and  international  procedures  for  review  of  such  li- 

23  cense  applications,  and  the  controlled  countries  and 

24  end  uses  or  end  users  to  which  the  review  policy  ap- 

25  plies. 
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1  (B)  An  export  control  or  license  treatment  shall 

2  be  considered  to  be  unilateral  or  unilaterally  main- 

3  tained  by  the  United  States  if  it  is  a  restriction,  con- 

4  dition,  or  interpretation  imposed  by  the  Secretary 

5  upon  commodities  or  technology,  or  upon  a  Ucense 

6  •       application  for  the  export  of  commodities  or  tech- 

7  nology,  that  is  not  imposed  or  implemented  in  simi- 

8  lar  circumstances  by  other  members  of  an  export 

9  control  regime,  or  that  is  not  otherwise  specifically 

10  permitted  by  this  title. 

11  (29)    United    states. — The    term    "United 

12  States"  means  the  States  of  the  United  States,  the 

13  District  of  Columbia,  and  any  commonwealth,  terri- 

14  tor}',  dependency,  or  possession  of  the  United  States, 

15  and  includes  the  Outer  Continental  Shelf,  as  defined 

16  in  section  2(a)  of  the  Outer  Continental  Shelf  Lands 

17  Act  (43  U.S.C.  1331(a)). 

18  (30)    United    states    person. — The    term 

19  "United  States  person"  means  any  United  States 

20  resident  or  national  (other  than  an  individual  resi- 

21  dent  outside  the  United  States  and  employed  by 

22  other  than  a  United  States  person),  any  domestic 

23  concern  (including  any  permanent  domestic  estab- 

24  lishment  of  any  foreign  concern)  and  any  foreign 

25  subsidiary*  or  affiliate  (including  any  permanent  for- 
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1  eign  establishment)  of  any  domestic  concern  which  is 

2  controlled  in  fact  by  such  domestic  concern,  as  de- 

3  termined  under  regulations  of  the  President. 

4  (31)  Weapons  op  mass  destruction. — The 

5  term   "weapons   of  mass   destruction"    means   any 

6  chemical,  biological,  or  nuclear  weapon,  including  a 

7  nuclear  explosive  device. 

8  SEC.  117.  EFFECTS  ON  OTHER  ACTS. 

9  (a)  Commodity  Jurisdiction. — 

10  (1)  In  GENERAL. — Notwithstanding  any  other 

1 1  provision  of  law — 

12  (A)    an   item   agreed   for   control    on   the 

13  International  Munitions  List  of  COCOM  shall 

14  be  subject  to  control  under  the  Arms  Export 

15  Control  Act  and  not  under  this  title; 

16  (B)  except  as  provided  in  paragraphs  (2), 

17  (3),  and  (5),  an  item  which  is  on  the  Inter- 

18  national   Industrial  List  of  COCOM   shall  be 

19  subject  to  control  under  this  title  and  not  under 

20  ■  the  Arms  Export  Control  Act;  and 

21  (C)  no  item  may  be  included  on  both  the 

22  control  index  and  the  United  States  Munitions 

23  List  after  publication  of  the  lists  required  under 

24  paragraph   (4)   and  resolution  of  any  dispute 

25  %vith  respect  to  such  lists  under  paragraph  (5). 
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1  (2)  Exceptions. — (A)  An  item  described  in 

2  subparagraph  (B)  that  is  not  on  the  International 

3  Munitions  List  may  be  subject  to  control  under  the 

4  Arms  Export  Control  Act — 

5  (i)(I)  for  a  period  of  9  months  after  the 

6  date  on  which  the  United  States  proposes  to 

7  COCOM  that  the  item  be  added  to  the  Inter- 

8  national  Munitions  List;  and 

9  (n)  for  an  additional  9-month  period,  but 

10  only  if  negotiations  in  COCOM  to  add  the  item 

1 1  to  the  International  Munitions  List  are  continu- 

12  ing;  or 

13  (ii)  if  the  Secretary  of  State,  in  consulta- 

14  tion  with  the  Secretary,  so  determines,  except 

15  that  if  the  Secretary  disagrees  with  the  Sec- 

16  retary  of  State  with  respect  to  such  item,  the 

17  item  may  be  subject  to  control  under  the  Arms 

18  Export  Control  Act  only  if  the  disagreement  is 

19  resolved  by  the  Secretaries  or  by  the  President 

20  pursuant  to  the  procedures  set  forth  in  sub- 

21  paragraphs  (B)  and  (C)  of  paragraph  (5). 

22  (B)  An  item  referred  to  in  subparagraph  (A)  is 

23  an  item  that — 


263 

1  (i)  is  specifically  designed,  developed,  con- 

2  ^ured,  adapted,  or  modified  for  military  or  in- 

3  telligence  application; 

4  (ii)  does  not  have  significant  civil  applica- 

5  tions;  and 

6  (iii)  is  not  a  component  the  performance 

7  capacity  and  function  of  which  are  essentially 

8  equivalent  to  those  used  for  civil  applications. 

9  (3)  pRESroENTIAL  DETERMINATIONS. — ^An  item 

10  that  is  not  on  the  International  Munitions  List  may 

1 1  be  subject  to  control  under  the  Arms  E^ort  Control 

1 2  Act  if  the  President — 

13  (A)    determines    that    extraordinary    cir- 

14  cumstances  exist  affecting  the  national  security 

15  of  the  United  States,  which  require  that  the 

16  item  be  controUed  under  the  Arms  Export  Con- 

17  trol  Act; 

18  (B)  proposes  to  COCOM  that  the  item  be 

19  added  to  the  International  Munitions  List;  and 

20  (C)  not  later  than  10  days  after  making 

21  the    determination    Under    subparagraph    (A), 

22  submits  a  report  to  the  Speaker  of  the  House 

23  of  Representatives  and  the  President  pro  tem- 

24  pore  of  the  Senate,  describing  in  detail  the  rea- 


264 

1  sons  for  the  determination,  in  appropriate  clas- 

2  sified  form,  as  necessary. 

3  (4)  Publication  op  lists. — 

4  (A)(i)  Not  later  than  3  months  after  the 

5  date  of  the  enactment  of  this  Act,  the  Secretary 

6  shall  pubhsh  the  control  index  and  the  Sec- 

7  ~  retary  of  State  shall  pubUsh  the  United  States 

8  Munitions   List,   with   all  revisions  that   have 

9  been  made  in  accordance  with  this  subsection. 

10  (ii)  Not  later  than  3  months  after  the  date 

1 1  of  the  enactment  of  this  Act,  the  Secretary  of 
I  -  State  shall  publish  in  a  separate  list  those  items 

13  remaining  subject  to  control  under  the  Arms 

14  Export  Control  Act  under  paragraph  (2). 

15  (iii)  The  publications  required  by  clauses 

16  (i)  and  (ii)  shall  be  made  in  the  Federal  Reg- 

1 7  ister. 

18  (B)  If  either  the  Secretary  or  the  Secretary 

19  of  State  fails  to  publish  a  revised  list  in  accord- 

20  ance  with  subparagraph  (A),  there  shall  be  ex- 
-1  eluded  from  the  list  of  the  Secretary  that  did 

22  not  so  publish  a  revised  list  any  item  included 

23  on  the  list  of  the  Secretarj^  that  did  so  publish 

24  a  revised  list. 
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1  (5)  Commodity  jurisdiction  dispute  reso- 

2  LUTION. — 

3  (A)  Whenever — 

4  (i)  the  Secretary  or  the  Secretary  of 

5  State    receives    a    request    to    determine 

6  whether  an  item  is  subject  to  control  under 

7  this  title  or  the  Arms  Export  Control  Act, 

8  (ii)  either  Secretary  finds  that  an  item 

9  is  included  on  both  the  control  index  and 

10  the  United  States  Munitions  List, 

1 1  (iii)  an  item  appearing  on  the  list  of 

12  one  Secretary  under  paragraph  (4)(A)(i)  is 

13  considered  by  the  other  Secretarj'^  to  be 

14  under  the  jurisdiction  of  that  other  Sec- 

15  retarv,  or 

16  (iv)  the  Secretary  disagrees  with  the 

17  inclusion  of  an  item  on  the  list  published 

18  under  paragraph  (4)(A)(ii), 

19  the  Secretary  or  the  Secretary  of  State  (as  the 

20  case  may  be)  shall  refer  the  matter  and  any  rel- 

2 1  evant  information  to  the  other  Secretary. 

22  (B)  The  2  Secretaries  shall  have  a  period 

23  of  15  days  following  the  referral  of  a  matter 

24  under   subparagraph    (A)    to   resoh'e   any   dif- 

25  ferences  with  respect  to  the  matter  involved. 
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1  (C)  If  the  2  Secretaries  fail  to  resolve  such 

2  differences  within   that    15-day  period,    either 

3  Secretary  may  refer  the  matter  to  the  Presi- 

4  dent,  who,  not  later  than  15  days  after  receiv- 

5  ing  the  referral,  shall  notify  the  2  Secretaries  of 

6  his  or  her  determination  on  the  matter  in  dis- 

7  pute. 

8  (D)  In  the  event  that  either  the  Secretary 

9  or  the  Secretary  of  State  does  not  respond  to 

10  a  referral  under  subparagraph  (A)  by  the  other 

1 1  Secretary,  the  Secretary  that  did  not  so  respond 

12  shall  be  deemed  to  concur  with  the  other  Sec- 

1 3  retary  on  the  matter  involved. 

14  (6)  References. — For  purposes  of  this  sub- 

15  section,  any  reference  to  "COCOM"  includes  a  ref- 

16  erence    to    a    successor    export    control    regime    to 

17  COCOM,   and  any  reference  to  the  "International 

18  Munitions    List"    or   the    "International   Industrial 

19  List"  includes  a  reference  to  any  successor  list  to 

20  the  International  Munitions  List  or  the  International 

21  Industrial  List,  as  the  case  may  be. 

22  (b)     Export     Controls     on     Telecommuni- 

23    CATIONS. — 

24  (1)   No  license  required  for  civil  end 

25  ITSES. — The  Secretary  shall  not  require  a  validated 
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1  license  for  export  or  authorization  for  reexport  of 

2  telecommunications  equipment  to  civil  end  users  for 

3  civil  end  uses  in  any  of  the  republics  of  the  former 

4  Soviet  Union,  the  People's  Republic  of  China,  Po- 

5  land,  the  Czech  Republic,  Slovakia,  Bulgaria,  Roma- 

6  nia,  Albania,  Estonia,  Lithuania,  Latvia,  Cambodia, 

7  Laos,  Mongolia,  or  Vietnam. 

8  (2)  Definitions. — ^For  purposes  of  this  sub- 

9  section,  the  term  "telecommunications  equipment" 

10  includes — 

1 1  (A)  those  items  described  in  the  Advisory 

12  Notes  to  Category  5  of  the  Commerce  Control 

13  List  set  forth  in  part  799  of  title  15,  Code  of 

14  Federal  Regulations,  as  of  April  4,  1994,  that 

15  indicate  likelihood  of  approA'al — 

16  (i)  for  country  groups  QWY  and  the 

1 7  People's  Repubhc  of  China, 

18  (ii)  only  for  the  People's  Republic  of 

19  China,  or 

20  (iii)  to  specified  destinations  in  coun- 

2 1  try  group  Y;  and 

22  (B)  those  entries  and  subentries  listed  in 

23  export   control   classification   numbers    5A02A 

24  (except   subentries  h  and  i),   5A03A,   5A04A, 

25  5A05A,     5A06A,     5B01A,     5B02A,     5C01A, 
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1  5D01A,  5D02A,  and  5D03A  of  the  Commerce 

2  Control  List  set  forth  in  part  799  of  titie  15, 

3  Code   of  Federal  Regulations,   as  of  April  4, 

4  1994,  but  not  including  software  designed  or 

5  modified   for  the   development,   production,   or 

6  use   of  items  controlled  under  export  control 

7  classification  number  5A01A  of  the  Commerce 

8  Control  List. 

9  (c)  Computers  and  Related  Equipment. — 

10  (1)   General  rule. — Subject  to  paragraphs 

1 1  (2)  and  (3),  the  Secretary  shall  have  exclusive  au- 

1 2  thoritj'  to  control  exports  of  all  computer  hardware, 

13  software,    and  technology  for  information  security 

14  (including  encryption),  except  that  which  is  specifi- 

15  cally  designed  or  modified  for  military  use,  including 

16  command,  control,  and  inteUigence  appUcations. 

17  (2)  Items  not  requiring  licenses. — No  vali- 

18  dated  license  may  be  required,  except  pursuant  to 

19  the   Trading  With  The  Enemy  Act  or  the  Inter- 

20  national  Emergency  Economic  Powers  Act  (but  only 

21  to  the  extent  that  the  authority  of  such  Act  is  not 

22  exercised    to    extend    controls    imposed   under   this 

23  title),  for  the  export  of — 

24  (A)  any  software,  including  software  with 

25  encnption  capabilities,  that  is — 
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1  (i)  generally  available,  as  is,  and  is  de- 

2  signed  for  installation  by  the  purchaser;  or 

3  (ii)  in  the  public  domain  or  publicly 

4  available  because  it  is  generally  accessible 

5  to  the  interested  public  in  any  form;  or 

6  (B)  any  computing  device  solely  because  it 

7  incorporates  or  employs  in  any  form  software 

8  (including  software  with  encryption  capabilities) 

9  '  exempted  from  any  requirement  for  a  vaUdated 

10  license  under  subparagraph  (A), 

11  (3)  Software  with  encryption  capabili- 

12  TIES. — The  Secretary  shall  authorize  the  export  of 

13  software  with  encryption  capabihties  for  civil  end 

14  uses   (determined  on  the  basis  of  the  criteria  de- 

15  scribed  in  section  105(c)(2))  in  any  country  to  which 

16  exports  of  software  of  similar  capability  are  per- 

1 7  mitted  for  use  by  financial  institutions  not  controlled 

1 8  in  fact  by  United  States  persons,  unless  there  is  sub- 

1 9  stantial  evidence  that  such  software  will  be — 

20  (A)  diverted  to  a  militarj'^  end  use  or  an 
1 1  end  use  supporting  international  terrorism; 

22  (B)  modified  for  military  or  terrorist  end 

23  use;  or 

24  (C)    reexported   without   authorization   by 

25  the  United  States  that  is  required. 
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1  (4)       Definitions. — As      used      in      this 

2  subsection — 

3  (A)  the  term  "generally  available"  means, 

4  in  the  case  of  software  (including  software  with 

5  encryption  capabilities),  softiware  that  is  offered 

6  for  sale,  license,  or  transfer  to  any  person  with- 

7  out  restriction  through  any  commercial  means, 

8  including,  but  not  limited  to,  over-the-counter 

9  retail    sales,    mail    order    transactions,    phone 

10  order   transactions,    electronic    distribution,    or 

1 1  sale  on  approval; 

12  (B)  the  term  "as  is"  means,  in  the  case  of 

1 3  software  (including  software  with  encryption  ca- 

14  pabilities),  a  software  program  that  is  not  de- 

15  signed,  developed,  or  tailored  by  the  software 

16  company  for  specific  purchasers,    except  that 

17  such  purchasers  may  supply  certain  installation 

18  parameters  needed  by  the  software  program  to 

1 9  function  properly  with  the  purchaser's  computer 

20  system  and  may  customize  the  software  pro- 

21  gram  by  choosing  among  options  contained  in 

22  the  software  program; 

23  (C)  the  term  "is  designed  for  installation 

24  by  the  purchaser"  means,  in  the  case  of  soft- 
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1  ware  (including  software  with  encryption  capa- 

2  bilities) — 

3  (i)  that  the  software  company  intends 

4  for  the  purchaser  (including  any  licensee  or 

5  transferee),   who   may  not  be   the   actual 

6  user  of  the  software  program,  to  install  the 

7  software  program  on  a  computing  device 

8  and  has  supplied  the  necessary  instructions 

9  to  do  so,  except  that  the  company  may  also 

10  provide    telephone    help    line    services    for 

1 1  software     installation,     electronic     trans- 

1 2  mission,  or  basic  operations;  and 

13  (ii)  that  the  software  program  is  de- 

14  signed   for   installation  by  the   purchaser 

15  without  further  substantial  support  by  the 

1 6  supplier; 

17  (D)  the  term  "computing  device"  means  a 

18  de\'ice     which     incorporates     one     or     more 

19  microprocessor-based  central  processing  units 
-0  that  can  accept,  store,  process  or  provide  out- 
2 1  put  of  data;  and 

-2  (E)  the  term  "computer  hardware",  when 

-3  used  in  conjunction  with  information  securit}% 

-4  includes,  but  is  not  limited  to,  computer  sj's- 
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1  terns,    equipment,    application-specific    assem- 

2  blies,  modules,  and  integrated  circuits. 

3  (d)  In  General. — To  the  extent  provided  in  this 

4  title,  this  title  shall  be  construed  to  modify,  repeal,  super- 

5  sede,  and  otherwise  affect  the  provisions  of  any  other  laws 

6  authorizing  control  over  exports  of  any  commodities  or 

7  technology. 

8  (e)  Coordination  of  Controls. — The  authority 

9  granted  under  this  title  and  under  section  38  of  the  Arms 

0  Export  Control  Act  (22  U.S.C.  2778)  shall  be  exercised 

1  in  such  a  manner  as  to  share  information  regarding  the 

2  trustworthiness  of  parties. 

3  (f)  CrviL  Aircraft  Equipment. — Notwithstanding 

4  any  other  provision  of  law,  any  civil  aircraft  product,  or 

5  any  technology  used  in  a  civil  aircraft  product,  that  is 

6  standard  equipment  certified  or  scheduled  to  be  certified 

7  bv  the  Federal  Aviation  Administration  and  is  an  integral 

8  part  of  such  aircraft,  shall  be  subject  to  export  controls 

9  exclusively  under  this  title. 

20  (g)  NoNPROLlFERATiON  CONTROLS. — The  provisions 

21  of  section  109  shall  supersede  the  procedures  pubUshed 

22  pursuant  to  section  309(c)  of  the  Nuclear  Non-PVolifera- 

23  tion  Act  of  1978  (42  U.S.C.  2139a(c))  to  the  extent  they 

24  are  inconsistent  with  the  provisions  of  section  109. 
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1  (h)  Amendments  to  the  International  Emer- 

2  GENCY  Economic  Powers  Act. — 

3  (1)    Presidential   authorization. — Section 

4  203(a)   of  the  International  Emergency  Economic 

5  Powers  Act  (50  U.S.C.  1702(a))  is  amended— 

6  (A)  by  redesignating  paragraphs  (2)  and 

7  (3)  as  paragraphs  (3)  and  (4),  respectively,  and 

8  (B)  by  inserting  after  paragraph  (1)  the 

9  following  new  paragraph: 

10  "(2)  The  President  may  prohibit  or  curtail  the  expor- 

1 1  tation  of  any  items  on  the  United  States  Commodity  Con- 

1 2  trol  Index  that  are  subject  to  the  jurisdiction  of  the  United 

1 3  States  under  this  title  only  to  the  extent  proAided  in,  and 

14  subject  to  the  criteria  of,  sections  105,  106,  and  114  of 

15  the  Export  Act  of  1994,  unless  such  prohibition  or  curtail- 

16  ment  is  part  of  an  embargo   (as  described  in  section 

17  106(f)(1)  of  the  Export  Act  of  1994)  against  the  countr}^ 

1 8  concerned.  The  preceding  sentence  shall  continue  to  apply 

19  notvrithstanding  the    expiration   of  the   Export  Act   of 

20  1994.". 

21  (2)  Confidentiality  op  information. — The 

22  International  Emergency  Economic  Powers  Act  is 

23  amended — 

24  (A)  by  redesignating  section  208  as  section 

25  209:  and 
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1  (B)  by  inserting  after  section  207  the  fol- 

2  lowing:    ' 

3  "SEC.  208.  CONFIDENTIALITY  OF  INFORMATION. 

4  "(a)  Exemptions  From  Disclosure. — ^Information 

5  obtained  under  this  title  before  or  after  the  enactment  of 

6  this  section  may  be  withheld  only  to  the  extent  permitted 

7  by  statute,  except  that  information  submitted,  obtained, 

8  or  considered  in  connection  with  an  application  for  an  ex- 

9  port  license  or  other  export  authorization  under  this  title, 

10  including  the  export  license  or  other  export  authorization 

1 1  itself,  classification  requests,  information  or  evidence  ob- 

1 2  tained  in  the  course  of  any  investigation,  and  information 

13  obtained  or  furnished  under  this  title  in  connection  with 

14  international  agreements,  treaties,  or  obligations  shall  be 

15  withheld  from  public  disclosure  unless  the  release  of  such 

16  information  is  determined  by  the  Secretary  to  be  in  the 

17  national  interest. 

18  "(b)  INFORMATION  TO  CONGRESS  AND  GAO. — 

19  "(1)  In  GENERAL. — Nothing  in  this  title  shall 

20  be  construed  as  authorizing  the  withholding  of  infor- 

21  mation  from  the  Congress  or  from  the  General  Ac- 

22  counting  Office. 

23  "(2)  AVAILABILITY  TO  THE  CONGRESS. — 

24  "(A)    In    GENERAL. — ^All   information   ob- 

25  tained  at  any  time  under  this  title  regarding 
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1  the  control  of  exports,  including  any  report  or 

2  license   applications  required  under  this   title, 

3  shall,  upon  request,  be  made  a^'ailable  to  the 

4  Conamittee  on  Foreign  Affairs  of  the  House  of 

5  Representatives  and  the  Committee  on  Bank- 

6  ing.  Housing  and  Urban  Affairs  of  the  Senate. 

7  Either  such  cominittee  or  subcommittee  may 

8  pro\ide  other  Members  of  Congress  information 

9  obtained  under  the  preceding  sentence,  but  such 

10  information  may  be  not  be  further  disclosed  ex- 

1 1  cept  upon  a  finding  made  under  subparagraph 

12  (B). 

13  "(B)  Prohibition  on  further  disclo- 

14  SURE. — No  committee,  subcommittee,  or  Mem- 

15  ber  of  Congress  shall  disclose  any  information 

16  obtained  under  this  title  or  pre^^ous  Acts  re- 

17  garding  the  control  of  exports  which  is  submit- 

18  ted  to  the  Congress  under  subparagraph  (A) 

1 9  unless  the  Committee  on  Foreign  Affairs  of  the 

20  House  of  Representatives  or  the  Committee  on 

21  Banking,  Housing,  and  Urban  Affairs  of  the 

22  Senate  determines  that  the  withholding  of  that 

23  information  is  contrary  to  the  national  interest. 

24  "(3)  AVAILABIUTY  TO  THE  QAO. — 
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1  "(A)  In  general. — Notwithstanding  para- 

2  graph  (1),  information  referred  to  in  paragraph 

3  (2)  shall,  consistent  with  the  protection  of  intel- 

4  ligence,    counterintelligence,    and   law   enforce- 

5  ment  sources,  methods,  and  activities,  as  deter- 

6  mined  by  the  agency  that  originally  obtained 

7  the  information,  and  consistent  with  the  provi- 

8  ~     sions  of  section  716  of  title  31,  United  States 

9  Code,  be  made  available  only  by  the  £igency, 

10  upon  request,  to  the  Comptroller  General  of  the 

1 1  United  States  or  to  any  officer  or  employee  of 

12  the  General  Accounting  Office  authorized  by 

13  the  ComptroUer  General  to  have  access  to  such 

14  information. 

15  "(B)  Prohibition  on  further  disclo- 

16  SURES. — No  officer  or  employee  of  the  General 

17  Accounting  Office  shall  disclose,  except  to  the 

18  Congress  in   accordance  with  this   subsection, 

19  any  such  information  which  is  submitted  on  a 

20  confidential  basis  and  fi-om  which  any  individ- 

21  ual  can  be  identified. 

22  "(c)  Penalties  for  Disclosure  of  Confiden- 

23  TIAL  Inforalvtion. — ^Any  officer  or  employee  of  the  Unit- 

24  ed  States,  or  any  department  or  agency  thereof,  who  pub- 

25  lishes,  cliMilges,  discloses,  or  makes  known  in  any  manner 
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1  or  to  any  ejctent  not  authorized  by  law  any  information 

2  that— 

3  "(1)  he  or  she  obtains  in  the  course  of  his  or 

4  her  emplojTnent  or  official  duties  or  by  reason  of  any 

5  examination  or  investigation  made  by,  or  report  or 

6  record  made  to  or  filed  with,  such  department  or 

7  agency,  or  officer  or  employee  thereof,  and 

8  "(2)  is  exempt  fi'om  disclosure  under  this  sec- 

9  tion, 

10  shall  be  fined  not  more  than  $10,000,  or  imprisoned  not 

1 1  more  than  1  year,  or  both,  shall  be  removed  fi*om  office 

12  or  emplojTnent,  and  shall  be  subject  to  a  dvil  penalty  of 

13  not  more  than  $1,000.". 

14  SEC.  118.  AUTHORIZATION  OF  APPROPRIATIONS. 

15  There  are  authorized  to  be  appropriated  to  the  De- 

16  partment  of  Comanerce  to  carry  out  the  purposes  of  this 

17  title- 
is  (1)  $ for  each  of  fiscal  years  1995  and 

19  1996;  and 

20  '  (2)  such  additional  amounts  for  each  of  fiscal 

21  years  1995  and  1996  as  may  be  necessary  for  in- 

22  creases  in  salary,   pay,  retirement,  other  employee 

23  benefits  authorized  by  law,  and  other  nondiscretion- 

24  arv  costs. 
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1     SEC.  119.  CONFORMING  AMENDMENTS  TO  OTHER  LAWS. 

2  (a)  Arms  Export  Control  Act. — 

3  (1)  Section  71(a)  of  the  Arms  Export  Control 

4  Act  (22   U.S.C.   2797(a))   is  amended  by  striking 

5  "6(1)   of  the  Export  Administration  Act  of  1979" 

6  and  inserting  "section   105  of  the  Export  Act  of 

7  1994". 

8  (2)   Sections  72  and  73  of  the  Arms  Export 

9  Control  Act  (22  U.S.C.  2797a  and  2797b)  are  here- 

10  by  repealed. 

11  (3)  Section  74  of  the  Arms  Export  Control  Act 

12  (22  U.S.C.   2797c),   is  amended  by  striking  para- 

13  graphs  (3),  (6),  (7),  (8),  and  (9)  and  redesignating 

14  paragraphs  (4)  and  (5)  as  paragraphs  (3)  and  (4), 

1 5  respectively. 

16  (4)  Chapter  8  of  the  Arms  Export  Control  Act 

17  (22  U.S.C.  2798)  is  hereby  repealed. 

1 8  (b)  CHEmCAL  AND  BIOLOGICAL  WEAPONS. — 

19  (1)    Repeal. — The    Chemical    and    Biological 

20  Weapons  Control  and  Warfare  Elimination  Act  of 

21  1991  (title  m  of  Public  Law  102-182;  22  U.S.C. 

22  5601  and  following)  is  hereby  repealed. 

23  (2)     Continuation     op     Provisions. — The 

24  President  shall  use  the  authorities  of  the  Arms  Ex- 

25  port  Control  Act  to  control  the  export  of  those  de- 

26  feiise  articles  and  defense  senices  that  the  President 
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1  determines  would  assist  the  government  of  a  foreign 

2  country    in    acquiring    the    capability    to    develop, 

3  produce,  stockpile,  deliver,  or  use  chemical  or  bio- 

4  logical  weapons. 

5  (c)  Forest  Resources  Conservation. — Section 

6  491(f)  of  the  Forest  Resources  Conservation  and  Shortage 

7  Relief  Act  of  1990  (16  U.S.C.  620c(f))  is  amended  by 

8  striking  "supersede  section  7(i)  of  the  Export  Administra- 

9  tion  Act  of  1979  (50  U.S.C.  App.  2406(i))"  and  inserting 
10  "affect  section  107(i)  of  the  Export  Act  of  1994". 

1  1  SEC.  120.  EFFECTIVE  DATE. 

1 2  This  title  shall  take  effect  upon  the  expiration  of  the 

13  Export  Administration  Act  of  1979. 

14  SEC.  121.  EXPIRATION  DATE. 

15  This  title  expires  on  June  30,  1998. 

16  sec.  122.  SAVINGS  provision. 

17  (a)  In  General. — ^AU  delegations,  rules,  regulations, 

1 8  orders,  determinations,  Ucenses,  or  other  forms  of  admin- 

19  istrative  action  which  have  been  made,  issued,  conducted, 

20  or  allowed  to  become  effective  under — 

21  (1)  the  Export  Control  Act  of  1949,  the  Export 

22  Administration  Act  of  1969,  or  the  Export  Adminis- 

23  tration  Act  of  1979,  or 

24  (2)  those  pro^'isions  of  the  Arms  Export  Control 

25  Act  or  the  Chemical  and  Biological  Weapons  Control 
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1  and  Warfiare  Elimination  Act  of  1991  which  are  re- 

2  pealed  and  amended  by  section  119, 

3  and  are  in  effect  at  the  time  this  title  takes  effect,  shall 

4  continue  in  effect  according  to  their  terms  until  modified, 

5  superseded,  set  aside,  or  revoked  under  this  title. 

6  (b)    Admimstrative    and    Judicial    Proceed- 

7  INGS. — 

8  (1)  Export  administration  act. — This  title 

9  shall  not  affect  any  administrative  or  judicial  pro- 

10  ceedings  commenced  or  any  application  for  a  hcense 

1 1  made,  under  the  Export  Administration  Act  of  1979, 

12  which  is  pending  at  the  time  this  title  takes  effect. 

13  Any  such  proceedings,  and  any  action  on  such  apph- 

14  cation,  shall  continue  under  the  Export  Administra- 

15  tion  Act  of  1979  as  if  that  Act  had  not  expired. 

16  (2)   Other  provisions  op  law. — This  title 

17  shall  not  affect  any  administrative  or  judicial  pro- 

18  ceedings  commenced  or  any  application  for  a  hcense 

19  made,  under  those  provisions  of  the  Arms  Export 

20  Control  Act  or  the  Chemical  and  Biological  Weapons 

21  Control  and  Warfare  Elimination  Act  of  1991  which 

22  are  repealed  and  amended  by  section  119,  if  such 

23  proceedings  or  apphcation  is  pending  at  the  time 

24  this  title  takes  effect.  Any  such  proceedings,  and  any 

25  action    on    such   apphcation,    shall    continue   under 
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1  those  provisions  as  if  those  provisions  had  not  been 

2  amended  or  repealed  by  section  119. 

3  TITLE       II -NUCLEAR       PROLIF- 

4  ERATION  PREVENTION  ACT 

5  SEC.  201.  SHORT  TITLE. 

6  This  title  may  be  cited  as  the  "Nuclear  Proliferation 

7  Prevention  Act  of  1 994" . 

8  PART  A- REPORTING  ON  NUCLEAR  EXPORTS 

9  SEC.  211.  REPORTS  TO  CONGRESS. 

10  Section  601(a)  of  the  Nuclear  Non-Proliferation  Act 

1 1  of  1978  (22  U.S.C.  3281(a))  is  amended— 

12  (1)  in  paragraph  (4),  by  striking  "and"  after 

13  the  semicolon; 

14  (2)  in  paragraph  (5),  by  striking  the  period  and 

1 5  inserting  a  semicolon;  and 

16  (3)  by  adding  after  paragraph  (5)  the  follovnng: 

17  "(6)  a  description  of  the  implementation  of  nu- 

18  clear  and  nuclear-related  dual-use  e2q)ort  controls  in 

19  the  preceding  calendar  year,  including  a  summary  by 

20  type  of  commoditj'^  and  destination  of — 

21  "(A)  all  transactions  for  which — 

22  "(i)  an  export  license  was  issued  for 

23  ^__        any  good  controlled  under  section  309(c) 

24  of  this  Act; 
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1  "(ii)    an    export    license    was    issued 

2  under  section  109  b.  of  the  1954  Act; 

3  "(iii)  approvals  were  issued  under  the 

4  Export  Act  of  1594,  or  section  109  b.(3) 

5  of  the  1954  Act,  for  the  retransfer  of  any 

6  item,  technical  data,  component,  or  sub- 

7  stance;  or 

8  "(iv)  authorizations  were  made  as  re- 

9  quired  by  section  57  b.(2)  of  the  1954  Act 

10  to  engage,  directly  or  indirectly,  in  the  pro- 

1 1  duction  of  special  nuclear  material; 

12  "(B)  each  instance  in  which — 

13  "(i)    a    sanction    has    been    imposed 

14  under  section  221(a),  224,  or  226(a)  of  the 

15  Nuclear   ProUferation   Prevention   Act   of 

16  1994; 

17  "(ii)  sales  or  leases  have  been  denied 

18  under   section   3(f)   of  the  Arms  Export 

19  Control  Act  or  transactions  prohibited  by 

20  reason  of  acts  relating  to  proliferation  of 

21  nuclear  explosive  devices  as  described  in 

22  section  40(d)  of  that  Act; 

23  "(iii)  a  sanction  has  not  been  imposed 

24  by  reason  of  section  221(c)(2)  of  the  Nu- 

25  clear  Proliferation  Prevention  Act  of  1994 
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1 

1  or  the  imposition  of  a  sanction  has  been 

2  delayed  under  section  226(d)  of  that  Act; 

3  or 

4  "(iv)  a  waiver  of  a  sanction  has  been 

5  made  under — 

6  "(I)  section  221(f),  section  224, 

7  or  subsection  (e)  or  (f)(2)  of  section 

8  226,  of  the  Nuclear  Proliferation  Pre- 

9  vention  Act  of  1994, 

10  "(H)  section  620E(d)  of  the  For- 

1 1  eign  Assistance  Act  of  1961, 

12  "(m)  section  40(g)  of  the  Arms 

13  Export   Control  Act  with  respect  to 

14  the  last  sentence  of  section  40(d)  of 

15  that  Act,  or 

16  "(IV)  section  614  of  the  Foreign 

17  Assistance  Act  of  1961  with  respect  to 

18  section  620E  of  that  Act  or  section 

19  3(f),   or  the  last  sentence  of  section 

20  40(d),    of  the  Arms  Export  Control 

21  Act;  and 

22  "(7)  the  progress  of  those  independent  states  of 

23  the  former  Soviet  Union  that  are  non-nuclear-weap- 

24  on  states  and  of  the  Baltic  states  towards  achieving 
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1  the  objective  of  applying  full  scope  safeguards  to  all 

2  their  peaceful  nuclear  activities. 

3  Portions  of  the  information  required  by  paragraphs  (6) 

4  and  (7)  may  be  submitted  in  classified  form,  as  necessary. 

5  Any  such  information  that  may  not  be  published  or  dis- 

6  closed  under  section  114(g)(1)  of  the  Export  Act  of  1994 

7  shall  be  submitted  as  confidential.". 

8  SEC.  212.  EFFECTIVE  DATE. 

9  The  amendments  made  by  this  part  shall  take  effect 

10  60  daj's  after  the  date  of  the  enactment  of  this  Act. 

1 1  PART  B- SANCTIONS  FOR  NUCLEAR 

12  PROLIFERATION 

13  SEC.  221.  IMPOSITION  OF  SANCTIONS  ON  PERSONS  ENGAG- 

14  ING  IN  EXPORT  ACTIVITIES  THAT  CONTRIB- 

15  UTE  TO  PROLIFERATION. 

16  (a)  Determination  by  the  President. — 

17  (1)  In  GENERAL. — ^Except  as  provided  in  sub- 

18  section  (b)(2),  the  President  shall  impose  the  sanc- 

19  tions  described  in  subsection  (c)  if  the  President  de- 

20  termines  in  writing  that,  on  or  after  the  effective 

21  date   of  this  part,   a  foreign  person  or  a  United 

22  States   person   has   materially   and   with   requisite 

23  knowledge  contributed,  through  the  export  fi*om  the 

24  United  States  or  any  other  country  of  any  goods  or 

25  teclmolog}'  (as  defined  in  section  231(2)),  to  the  ef- 


285 

1  forts  by  any  individual,  group,  or  non-nuclear-weap- 

2  on  state  to  acquire  unsafeguarded  special  nuclear 

3  material  or  to  use,  develop,  produce,  stockpile,  or 

4  otherwise  acquire  any  nuclear  explosi\'e  device. 

5  (2)  Persons  against  which  the  sanctions 

6  are  to  be  imposed. — The  sanctions  shall  be  im- 

7  posed  pursuant  to  paragraph  (1)  on — 

8  (A)  the  foreign  person  or  United  States 

9  person   with   respect   to   which   the   President 

10  makes  the  determination  described  in  that  para- 

1 1  graph; 

12  (B)   any  successor  entity  to  that  foreign 

13  person  or  United  States  person; 

14  (C)  any  foreign  person  or  United  States 

15  person  that  is  a  parent  or  subsidiary  of  that 

16  person  if  that  parent  or  subsidiary  materially 

17  and  with  requisite  knowledge  assisted  in  the  ac- 

18  ti^^ties  which  were  the  basis  of  that  determina- 

19  tion;  and 

20  (D)  any  foreign  person  or  United  States 

21  person  that  is  an  affiliate  of  that  person  if  that 

22  affiliate  materially  and  with  requisite  knowledge 

23  assisted  in  the  activities  which  were  the  basis  of 

24  that  determination  and  if  that  affiliate  is  con- 

25  trolled  in  fact  by  that  person. 
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1  (3)  Other  sanctions  available. — The  sanc- 

2  tions  which  are  required  to  be  inaposed  for  activities 

3  described  in  this  subsection  is  in  addition  to  any 

4  other  sanction  which  may  be  imposed  for  the  same 

5  activities  under  any  other  provision  of  law. 

6  (4)  Definition. — ^For  pmposes  of  this  sub- 

7  section,  the  term  "requisite  knowledge"  means  situa- 

8  tions  in  which  a  person  "knows",  as  "knowing"  is 

9  defined  in  section  104  of  the  Foreign  Corrupt  Prac- 

10  tices  Act  of  1977  (15  U.S.C.  78dd-2). 

1 1  (b)  Consultation  With  and  Actions  by  Foreign 

1 2  GOVERNI^IENT  OF  JURISDICTION. — 

13  (1)  Consultations. — ^If  the  President  makes  a 

14  determination  described  in  subsection  (a)(1)  with  re- 

15  spect  to  a  foreign  person,  the  Congress  urges  the 

16  President  to  initiate  consultations  immediately  with 

17  the  government  with  primary  jurisdiction  over  that 

18  foreign  person  with  respect  to  the  imposition  of  the 

19  sanctions  pursuant  to  this  section. 

20  (2)  Actions  by  government  of  jurisdic- 

21  TION. — ^In  order  to  pursue  such  consultations  with 

22  that  government,  the  President  may  delay  imposition 

23  of  the  sanctions  pursuant  to  this  section  for  up  to 

24  90  da^^'s.  Following  these  consultations,  the  Presi- 

25  dent  shall  impose  the  sanctions  unless  the  President 
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1  determines  and  certifies  in  writing  to  the  Congress 

2  that  that  government  has  taken  specific  and  effective 

3  actions,  including  appropriate  penalties,  to  terminate 

4  the  involvement  of  the  foreign  person  in  the  activi- 

5  ties  described  in  subsection  (a)(1).  The  President 

6  may  delay  the  imposition  of  the  sanctions  for  up  to 

7  an  additional  90  dajTS  if  the  President  determines 

8  and  certifies  in  writing  to  the  Congress  that  that 

9  government  is  in  the  process  of  taking  the  actions 

10  described  in  the  preceding  sentence. 

11  (3)  Report  to  congress. — Not  later  than  90 

12  dajrs  after  making  a  determination  under  subsection 

13  (a)(1),  the  President  shall  submit  to  the  Committee 

14  on  Foreign  Relations  and  the  Conmiittee  on  Govem- 

15  mental  Affairs  of  the  Senate  and  the  Committee  on 

16  Foreign  Affairs  of  the  House  of  Representatives  a 

17  report  on  the  status  of  consultations  with  the  appro- 

18  priate  government  under  this  subsection,  and  the 

19  basis  for  any  determination  under  paragraph  (2)  of 

20  this  subsection  that  such  government  has  taken  spe- 

21  cific  corrective  actions. 

22  (c)  Sanctions. — 

23  (1)   Description   of   sanction. — The  sanc- 

24  tions  to  be  imposed  pursuant  to  subsection  (a)(1) 
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1  are,  except  as  provided  in  paragraph  (2)  of  this  sub- 

2  section^  the  following: 

3  (A)  The  United  States  Grovemment  shall 

4  not  procure,  or  enter  into  any  contract  for  the 
5.  procurement  of,  any  goods  or  services  fix)m  any 

6  person  described  in  subsection  (a)(2). 

7  (B)    The    importation    into    the    United 

8  ~       States  of  products  produced  by  any  person  de- 

9  scribed  in  subsection  (a)(2)  shall  be  prohibited. 

10  (2)  Exceptions. — The  President  shall  not  be 

11  required  to  apply  or  maintain  the  sanctions  under 

12  this  section — 

13  (A)  in  the  case  of  procurement  of  defense 

14  articles  or  defense  services — 

15  (i)   under  existing  contracts  or  sub- 

16  contracts,  including  the  exercise  of  options 

17  for  production  quantities  to  satisfy  require- 

18  ments  essential  to  the  national  security  of 

19  the  United  States; 

20  (ii)    if   the    President    determines    in 

21  writing  that  the  person  or  other  entity  to 

22  which  the  sanctions  would  otherwise  be  ap- 

23  plied  is  a  sole  source  supplier  of  the  de- 

24  fense  articles  or  services,  that  the  defense 

25  ai"ticles  or  sendees  are  essential,  and  that 
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1  alternative  sources  are  not  readily  or  rea- 

2  sonably  available;  or 

3  (iii)    if  the  President  determines   in 

4  writing  that  such  articles  or  services  are 

5  essential  to  the  national  security  under  de- 

6  fense  coproduetion  agreements; 

7  (B)  to  products  or  services  provided  under 

8  contracts  entered  into  before  the  date  on  which 

9  the  President  publishes  his  intention  to  impose 

10  the  sanctions; 

1 1  (C)  to— 

12  (i)  spare  parts  which  are  essential  to 

13  United  States  products  or  production; 

14  (ii)  component  parts,  but  not  finished 

15  products,  essential  to  United  States  prod- 

16  ucts  or  production;  or 

17  (iii)    routine    servicing    and    mainte- 

1 8  nance  of  products,  to  the  extent  that  alter- 

19  native  sources  are  not  readily  or  reason- 

20  ablv  available; 

21  (D)  to  information  and  technology  essen- 

22  tial  to  United  States  products  or  production;  or 

23  (E)    to    medical    or    other    humanitarian 

24  items. 
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1  (d)  Advisory  Opinions. — ^Upon  the  request  of  any 

2  person,  the  Secretary  of  State  may,  in  consultation  with 

3  the  Secretary  of  Defense,  issue  in  writing  an  advisory 

4  opinion  to  that  person  as  to  whether  a  proposed  activity 

5  by  that  person  would  subject  that  person  to  the  sanctions 

6  under  this  section.  Any  person  who  rehes  in  good  faith 

7  on  such  an  advisory  opinion  which  states  that  the  pro- 

8  posed  activity  would  not  subject  a  person  to  such  sanc- 

9  tions,  and  any  person  who  thereafter  engages  in  such  ac- 

10  ti\ity,  may  not  be  made  subject  to  such  sanctions  on  ac- 

1 1  count  of  such  activity. 

12  (e)  Termination  op  the  Sanctions. — The  sanc- 

13  tions  imposed  pursuant  to  this  section  shall  apply  for  a 

14  period  of  at  least  12  months  following  the  imposition  of 

15  the  sanctions  and  shall  cease  to  apply  thereafter  only  if 

16  the  President  determines  and  certifies  in  writing  to  the 

1 7  Congress  that — 

18  (1)  reliable  information  indicates  that  the  for- 

19  eign  person  or  United  States  person  with  respect  to 

20  which  the  determination  was  made  under  subsection 

21  (a)(1)   has  ceased  to  aid  or  abet  any  individual, 

22  group,  or  non-nuclear-weapon  state  in  its  efforts  to 

23  acquire   unsafeguarded  special  nuclear  material  or 

24  any  nuclear  explosive  device,  as  described  in  that 

25  subsection:  and 
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1  (2)  the  President  has  received  reUable  assur- 

2  anees  from  the  foreign  person  or  United  States  per- 

3  son,  as  the  case  may  be,  that  such  person  will  not, 

4  in  the  future,  aid  or  abet  any  individual,  group,  or 

5  non-nuclear-weapon  state  in  its  efforts  to  acquire 

6  unsafeguarded  special  nuclear  material  or  any  nu- 

7  clear   explosive   device,    as   described   in   subsection 

8  (a)(1). 

9  (f)  War^r.— 

10  (1)   Criterion  for  waiver. — The  President 

1 1  may  waive  the  application  of  the  sanctions  imposed 

12  on  any  person  pursuant  to  this  section,  after  the  end 

13  of  the   12-month  period  beginning  on  the  date  on 

14  which  that  sanctions  was  imposed  on  that  person,  if 

15  the  President  determines  and  certifies  in  writing  to 

16  the  Congress  that  the  continued  imposition  of  the 

17  sanctions  would  have  a  serious  adverse  effect  on 

18  vital  United  States  interests. 

19  (2)  Notification  of  and  report  to  con- 

20  GRESS. — If  the   President   decides   to   exercise  the 

21  waiver   authority   provided   in   paragraph    (1),    the 
-2  President  shaU  so  notify  the  Congress  not  less  than 

23  20  daj-s  before  the  waiver  takes  effect.  Such  notifiea- 

24  tion  shall  include  a  report  fully  articulating  the  ra- 
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1  tionale  and  circumstances  which  led  the  President  to 

2  exercise  the  waiver  authority. 

3  SEC.  222.  EUGIBILITY  FOR  ASSISTANCE. 

4  (a)  Amendments  to  the  Arms  Export  Control 

5  Act. — 

6  (1)  Prohibition. — Section  3  of  the  Arms  Ex- 

7  port  Control  Act  (22  U.S.C.  2753)  is  amended  by 

8  adding  at  the  end  the  following  new  subsection: 

9  "(f)  No  sales  or  leases  shall  be  made  to  any  country 

10  that  the  President  has  determined  is  in  material  breach 

11  of  its  binding  commitments  to  the  United  States  under 

12  international  treaties  or  agreements  concerning  the  non- 
13  proliferation  of  nuclear  explosive  devices  (as  defined  in 

14  section  231(4)  of  the  Nuclear  Proliferation  Prevention  Act 

15  of  1994)  and  unsafeguarded  special  nuclear  material  (as 

16  defined  in  section  231(8)  of  that  Act).". 

17  (2)    Definition    of    support   for   inter- 

18  national  terrorism. — Section  40  of  such  Act  (22 

19  U.S.C.  2780)  is  amended— 

20  (A)  in  subsection  (d),  by  adding  at  the  end 

21  the  following  new  sentence:  "For  purposes  of 

22  this  subsection,  such  acts  shall  include  all  ac- 

23  ti\ities  that  the  Secretary  determines  willfully 

24  aid  or  abet  the  international  proliferation  of  nu- 

25  clear  explosive  de\ices  to  indi\iduals  or  groups 
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1  or  wiUfolly  aid  or  abet  an  individual  or  groups 

2  in  acquiring  unsafeguarded  special  nuclear  ma- 

3  terial.";  and 

4  (B)  in  subsection  (1) — 

5  (i)    in    paragraph    (2),    by    striking 

6  "and"  after  the  semicolon; 

7  (ii)  in  paragraph  (3),  by  striking  the 

8  period  at  the  end  and  inserting  a  semi- 

9  colon;  and 

10  (iii)  by  adding  at  the  end  the  follow- 

11  ing: 

12  "(4)  the  term  'nuclear  explosive  device'  has  the 

13  meaning  gi\'en  that  term  in  section  231(4)  of  the 

14  Nuclear  Proliferation  Prevention  Act  of  1994;  and 

15  "(5)  the  term  'unsafeguarded  special  nuclear 

16  material'  has  the  meaning  given  that  term  in  section 

17  231(8)  of  the  Nuclear  Proliferation  Prevention  Act 

18  of  1994.". 

19  (b)  Foreign  Assistance  Act  op  1961. — 

20  (1)    Presidential   determination    82-7. — 

21  Notwithstanding  any  other  provision  of  law,  Presi- 

22  dential   Determination   No.    82-7   of  February  10, 

23  1982,   made  pursuant  to  section  670(a)(2)  of  the 

24  Foreign  Assistance  Act  of  1961,  shall  have  no  force 

25  or  effect  with  respect  to  any  grounds  for  the  prohibi- 
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1  tion  of  assistance  under  section  102(a)  of  the  Arms 

2  Export  Control  Act  arising  on  or  after  the  effective 

3  date  of  this  part. 

4  (2)  Amendment.— Section  620E(d)  of  the  For- 

5  eign  Assistance  Act  of  1961  (22  U.S.C.  2375(d))  is 

6  amended  to  read  as  follows: 

7  "(d)  The  President  may  waive  the  prohibitions  of  sec- 

8  tion  101  of  the  Arms  Export  Control  Act  with  respect  to 

9  any  grounds  for  the  prohibition  of  assistance  under  that 

10  section  arising  before  the  effective  date  of  part  B  of  the 

1 1  Nuclear  Prohferation  Prevention  Act  of  1994  to  provide 

12  assistance  to  Pakistan  if  he  determines  that  to  do  so  is 

1 3  in  the  national  interest  of  the  United  States.". 

14  SEC.  223.   ROLE  OF  INTERNATIONAL  FINANCIAL  INSTITU- 

15  TIONS. 

16  (a)  In  General. — The  Secretary  of  the  Treasuiy 

17  shall  instruct  the  United  States  executive  director  to  each 

1 8  of  the  international  financial  institutions  described  in  sec- 

19  tion  701(a)  of  the  International  Financial  Institutions  Act 

20  (22  U.S.C.  262d(a))  to  use  the  voice  and  vote  of  the  Unit- 

21  ed  States  to  oppose  any  use  of  the  institution's  funds  to 

22  promote  the  acquisition  of  unsafeguarded  special  nuclear 

23  material  or  the  development,  stockpiling,  or  use  of  any  nu- 

24  clear  explosi\'e  derice  by  any  non-nuclear-weapon  state. 
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1  (b)  Duties  of  United  States  Executive  Direc- 

2  TORS. — Section  701(b)(3)  of  the  International  Financial 

3  Institutions  Act  (22  U.S.C.  262d(b)(3))  is  amended  to 

4  read  as  foUows: 

5  "(3)  whether  the  recipient  country — 

6  "(A)  is  seeking  to  acquire  unsafeguarded 

7  special  nuclear  material  (as  defined  in  section 

8  231(8)  of  the  Nuclear  Proliferation  Prevention 

9  Act  of  1994)  or  a  nuclear  explosive  device  (as 

10  defined  in  section  231(4)  of  that  Act); 

1 1  "(B)  is  not  a  State  Party  to  the  Treaty  on 

12  the  Non-Proliferation  of  Nuclear  Weapons;  or 

13  "(C)  has  detonated  a  nuclear  explosive  de- 

14  vice;  and". 

15  SEC.    224.    PROHIBITION    ON    ASSISTING    NUCLEAR    PRO- 

16  UFERATION   THROUGH   THE   PROVISION   OF 

1 7  FINANCING. 

18  (a)  Prohibited  Activity  Defined. — ^For  purposes 

19  of  this  section,  the  term  "prohibited  activity"  meaos  the 

20  act  of  knovnngly,  materially,  and  directty  contributing  or 

2 1  attempting  to  contribute,  through  the  provision  of  financ- 

22  ing,  to— 

23  (1)  the  acquisition  of  unsafeguarded  special  nu- 

24  clear  material;  or 
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1  (2)   the   use,   development,   production,   stock- 

2  pilui&  or  other  acquisition  of  any  nuclear  es^losive 

3  device, 

4  by  any  individual,  group,  or  non-nuclear-weapon  state. 

5  (b)  Prohibition. — To  the  extent  that  the  United 

6  States  has  jurisdiction  to  prohibit  such  activity  by  such 

7  person,  no  United  States  person  and  no  foreign  person 

8  may  engage  in  any  prohibited  activity. 

9  (c)   Presidential  Determination  and   Order 

10  With  Respect  to  United  States  and  Foreign  Per- 

1 1  sons. — If  the  President  determines,  in  writing  after  op- 

1 2  portunity  for  a  hearing  on  the  record,  that  a  United  States 

13  person  or  a  foreign  person  has  engaged  in  a  prohibited 

14  aeti\ity  (without  regard  to  whether  subsection  (b)  applies), 

15  the  President  shall,  by  order,  impose  the  sanctions  de- 

16  scribed  in  subsection  (d)  on  such  person. 

17  (d)  Sanctions. — The  following  sanctions  shall  be  im- 

18  posed  pursuant  to  any  order  issued  under  subsection  (c) 

19  with  respect  to  any  United  States  person  or  any  foreign 

20  person: 

21  (1)  Ban  on  dealings  in  government  pi- 

22  NANCE. — 

23  (A)  Designation  as  primary  dealer. — 

24  Neither  the  Board  of  Grovemors  of  the  Federal 

25  Resene  S\'stem  nor  the  Federal  Resen-e  Bank 
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1  of  New  York  may  designate,  or  permit  the  con- 

2  tinuation  of  any  prior  designation  of,  the  person 

3  as  a  primary  dealer  in  United  States  Govern- 

4  ment  debt  instruments. 

5  (B)  Service  as  depositary. — The  person 

6  may  not  serve  as  a  depositary  for  United  States 

7  Government  funds. 

8  (2)  Restrictions  on  operations. — The  per- 

9  son  may  not,  directly  or  indirectly — 

10  (A)  commence  any  line  of  business  in  the 

1 1  United  States  in  which  the  person  was  not  en- 

12  gaged  as  of  the  date  of  the  order;  or 

13  (B)  conduct  business  from  any  location  in 

14  the  United  States  at  which  the  person  did  not 

15  conduct  business  as  of  the  date  of  the  order. 

16  (e)  Judicial  Review. — ^Any  determination  of  the 

17  President  under  subsection  (c)  shall  be  subject  to  judicial 

18  reriew  in  accordance  with  chapter  7  of  part  I  of  title  5, 

19  United  States  Code. 

20  (f)  Consultation  With  and  Actions  by  Foreign 

21  Gox-ernment  op  Jurisdiction. — 

22  (1)  Consultations. — If  the  President  makes  a 

23  determination  under  subsection  (c)  with  respect  to  a 

24  foreign  person,  the  Congress  urges  the  President  to 

25  initiate  consultations  immediately  with  any  appro- 
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1  priate  foreign  government  with  respect  to  the  impo- 

2  sition  of  any  sanction  pursuant  to  this  section. 

3  (2)  Actions  by  government  of  jumsdic- 

4  TION. — 

5  (A)  Suspension  op  imposition  of  sanc- 

6  TIONS. — In  order  to  pursue  consultations  de- 

7  scribed  in  paragraph  (1)  with  any  government 

8  referred  to  in  such  paragraph,  the  President 

9  may  delay,  for  up  to  90  days,  the  effective  date 

10  of  an  order  under  subsection  (c)  imposing  any 

1 1  sanction. 

12  (B)  Coordination  with  activities  of 

13  FOREIGN    government. — ^Following    consulta- 

14  tions  described  in  paragraph  (1),  the  order  is- 

15  sued  by  the  President  under  subsection  (c)  im- 

16  posing  any  sanction  on  a  foreign  person  shall 

17  take  effect  unless  the  President  determines,  and 

18  certifies  in  writing  to  the  Congress,  that  the 

19  government  referred  to  in  paragraph  (1)  has 

20  taken  specific  aud  effective  actions,  including 

21  the  imposition  of  appropriate  penalties,  to  ter- 

22  minate  the  involvement  of  the  foreign  person  in 

23  any  prohibited  activity. 

24  (C)   Extension  of  period. — ^After  the 

25  end  of  the  period  described  in  subparagraph 
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1  (A),  the  President  may  delay,  for  up  to  an  addi- 

2  tional  90  daj^,  the  effective  date  of  an  order  is- 

3  sued  under  subsection  (c)  imposing  any  sanc- 

4  tion  on  a  foreign  person  if  the  President  deter- 

5  mines,  and  certifies  in  writing  to  the  Congress, 

6  that  the  appropriate  foreign  government  is  in 

7  the  process  of  taking  actions  described  in  sub- 

8  paragraph  (B). 

9  (3)  Report  to  congress. — ^Before  the  end  of 

10  the  90-day  period  beginning  on  the  date  on  which  an 

11  order  is  issued  under  subsection  (c),  the  President 

12  shall  submit  to  the  Congress  a  report  on — 

13  (A)  the  status  of  consultations  under  this 

14  subsection  with  the  government  referred  to  in 

15  paragraph  (1);  and 

16  (B)  the  basis  for  any  determination  under 

17  paragraph  (2)  that  such  government  has  taken 

18  specific  corrective  actions. 

19  (g)  Termination  op  the  Sanctions. — ^Any  sanc- 

20  tion  imposed  on  any  person  pursuant  to  an  order  issued 

2 1  under  subsection  (c)  shall — 

22  (1)  remain  in  effect  for  a  period  of  not  less 

23  than  12  months;  and 
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1  (2)  cease  to  apply  after  the  end  of  such  12- 

2  month  period  only  if  the  President  determines,  and 

3  certifies  in  writing  to  the  Congress,  that — 

4  (A)  the  person  has  ceased  to  engage  in  any 

5  prohibited  activity;  and 

6  (B)  the  President  has  received  reliable  as- 

7  surances  fi-om  such  peirson  that  the  person  will 

8  not,  in  the  future,  engage  in  any  prohibited  ac- 

9  tivity. 

10  (h)  Waiver. — The  President  may  waive  the  contin- 

1 1  ued  application  of  any  sanction  imposed  on  any  person 

12  pursuant  to  an  order  issued  under  subsection  (c)  if  the 

1 3  President  determines,  and  certifies  in  writing  to  the  Con- 

14  gress,  that  the  continued  imposition  of  the  sanction  would 

1 5  liave  a  serious  adverse  effect  on  the  safety  and  soundness 

1 6  of  the  domestic  or  international  financial  system  or  on  do- 

1 7  mestic  or  international  payments  systems. 

18  (i)  Enforcement  Action. — The  Attorney  General 

19  may  bring  an  action  in  an  appropriate  district  court  of 

20  the  United  States  for  injunctive  and  other  appropriate  re- 

2 1  lief  with  respect  to— 

22  (1)  any  \iolation  of  subsection  (b);  or 

23  (2)  any  order  issued  under  subsection  (c). 

24  (j)  Knowingly  Defined. — 
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1  (1)  In  qeneral.^ — ^For  purposes  of  this  section, 

2  the  term  "knowingly"  means  the  state  of  mind  of  a 

3  person  with  respect  to  conduct,  a  circumstance,  or  a 

4  result  in  which — 

5  (A)  such  person  is  aware  that  such  person 

6  is  engaging  in  such  conduct,   that  such  cir- 

7  cumstance  exists,  or  that  such  result  is  substan- 

8  tially  certain  to  occur;  or 

9  (B)  such  person  has  a  firm  behef  that  such 

10  circumstance  exists  or  that  such  result  is  sub- 

1 1  stantially  certain  to  occur. 

12  (2)  Knowledge  of  the  existence  op  a  par- 

13  TICULAR  CIRCUMSTANCE. — ^If  knowledge  of  the  exist- 

14  ence  of  a  particular  circumstance  is  required  for  an 

15  offense,  such  knowledge  is  established  if  a  person  is 

16  aware  of  a  high  probability  of  the  existence  of  such 

17  circumstance,    unless   the    person   actually  believes 

1 8  that  such  circumstance  does  not  exist. 

19  (k)   Scope  of  Application. — This  section  shall 

20  apply  with  respect  to  prohibited  ax;ti\'ities  which  occur  on 

21  or  after  the  date  this  part  takes  effect. 

22  SEC.  225.  EXPORT-IMPORT  BANK. 

23  Section  2(b)(4)  of  the  Export-Import  Bank  Act  of 

24  1945  (12  U.S.C.  635(b)(4))  is  amended  in  the  first  sen- 

25  tence  by  inserting  after  "de\ice"  the  following:  "(as  de- 

78-930  O  -  94  -   15 
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1  fined  in  section  231(4)  of  the  Nuclear  Proliferation  Pre- 

2  vention  Act  of  1994),  or  that  any  country  has  wiUfally 

3  aided  or  abetted  any  non-nuclear-weapon  state  (as  defined 

4  in  section  231(5)  of  that  Act)  to  acquire  any  such  nuclear 

5  explosive  device  or  to  acquire  unsafeguarded  special  nu- 

6  clear  material  (as  defined  in  section  231(8)  of  that  Act).". 

7  SEC.  226.   SANCTIONS  AGAINST  COUNTRIES  INVOLVED  IN 

8  TRANSFER   OF   NUCLEAR   WEAPONS   OR   DE- 

9  SIGN  INFORMATION  OR  COMPONENTS. 

10  (a)  Determination  of  the  President. — ^Except 

1 1  as  provided  in  subsections  (d),  (e),  and  (f),  in  the  event 

12  that  the  President  determines  that  any  country,  on  or 

1 3  after  the  effective  date  of  this  part — 

14  (1)  transfers  to  a  non-nuclear-weapon  state  a 

15  nuclear  explosive  de\dce, 

16  (2)  is  a  non-nuclear-weapon  state  and  either — 

17  (A)  receives  a  nuclear  explosive  device,  or 

18  (B)  detonates  a  nuclear  explosive  device, 

19  (3)  transfers  to  a  non-nuclear-weapon  state  any 

20  design   information   or  component  which  is   deter- 

21  mined  by  the  President  to  be   important  to,   and 

22  known  by  the  transferring  country  to  be  intended  by 

23  the  recipient  state  for  use  in,  the  development  or 

24  manufacture  of  any  nuclear  explosive  device,  or 
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1  (4)  is  a  non-nuclear-weapon  state  and  seeks  and 

2  receives  any  design  information  or  component  which 

3  is  determined  by  the  President  to  be  important  to, 

4  and  intended  by  the  recipient  state  for  use  in,  the 

5  development  or  manufacture  of  any  nuclear  explosive 

6  device, 

7  then  the  President  shall  forthwith  report  to  the  Congress 

8  in  writing  his  determination  with  respect  to  that  country 

9  and  shall  forthwith  impose  the  sanctions  described  in  sub- 

10  section  (b)  against  that  country. 

11  (b)  Sanctions. — The  sanctions  referred  to  in  sub- 

1 2  section  (a)  are  as  follows: 

13  (1)  The  United  States  Grovemment  shall  termi- 

14  nate  assistance  to  that  country  under  the  Foreign 

15  Assistance  Act  of  1961,  except  for  humanitarian  as- 

16  sistance  or  food  or  other  agricultural  commodities. 

17  (2)     The    United    States    Government    shall 

1 8  terminate — 

19  (A)  sales  to  that  country  under  the  Arms 

20  Export  Control  Act  of  any  defense  articles,  de- 

21  fense  sendees,  or  design  and  construction  serv- 

22  ices,  and 

23  (B)  licenses  for  the  export  to  that  country 

24  of  any  item  on  the  United  States  Munitions 

25  List. 
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1  (3)  The  United  States  Government  shall  tenni- 

2  nate  all  foreign  military  financing  for  that  country 

3  under  the  Arms  Export  Control  Act. 

4  (4)  The  United  States  Government  shaU  deny 

5  to  that  country  any  credit,  credit  guarantees,  or 

6  other  financial  assistance  by  any  department,  agen- 

7  cy,  or  instrumentality  of  the  United  States  Govem- 

8  ment,   except  that  the  sanction  of  this  paragraph 

9  shall  not  apply — 

10  (A)  to  any  transaction  subject  to  the  re- 

1 1  porting  requirements  of  title  V  of  the  National 

12  Security  Act  of  1947  (relating  to  congressional 

13  oversight  of  intelligence  activities),  or 

14  (B)  to  humanitarian  assistance. 

15  (5)   The  United  States  Government  shall  op- 

16  pose,  in  accordance  with  section  701  of  the  Inter- 

17  national    Financial    Institutions    Act    (22    U.S.C. 

18  262d),  the  extension  of  any  loan  or  financial  or  tech- 

19  nical  assistance  to  that  country  by  any  international 

20  financial  institution. 

21  (6)  The  United  States  Grovemment  shall  pro- 

22  liibit  any  United  States  bank  fi-om  making  any  loan 

23  or  pro\iding  any  credit  to  the  government  of  that 

24  countn%  except  for  loans  or  credits  for  the  purpose 
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1  of  purchasing  food  or  other  agricultural  commod- 

2  ities. 

3  (7)  The  authorities  of  section  106  of  the  Export 

4  Act  of  1994  shall  be  used  to  prohibit  e^wrts  to  that 

5  country  of  specific  goods  and  technology  (excluding 

6  food   and   other   agricultural   commodities),   except 

7  that  such  prohibition  shall  not  apply  to  any  trans- 

8  action  subject  to  the  reporting  requirements  of  title 

9  V  of  the  National  Security  Act  of  1947  (relating  to 

10  congressional  oversi^t  of  intelligence  activities). 

1 1  (c)  Definitions. — As  used  in  this  section — 

12  (1)  the  term  "design  information"  means  spe- 

13  cific  information  that  relates  to  the  design  of  a  nu- 

14  clear  explosive  de\ice  and  that  is  not  available  to  the 

15  public;  and 

16  (2)   the  term   "component"   means   a  specific 

1 7  component  of  a  nuclear  explosive  device. 

18  (d)  Authority  TO  Delay  Sanctions  Relating  TO 

19  Nuclear  Explosive  Devices. — 

20  (1)   Presidential  certification. — Notwith- 

21  standing  subsection  (a),  the  President  may,  for  a  pe- 

22  riod  of  not  more  than  30  days  of  continuous  session, 

23  delay  the  imposition  of  sanctions  which  would  other- 

24  wise  be  required  under  subsection  (a)(1)  or  (2)  if  the 

25  President    first   transmits   to   the    Speaker   of  the 
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1  House  of  Representatives,  and  to  the  chairman  of 

2  the  Committee  on  Foreign  Relations  of  the  Senate, 

3  a  certification  that  he  has  determined  that  an  imme- 

4  diate  imposition  of  sanctions  on  that  country  would 

5  be  detrimental  to  the  national  security  of  the  United 

6  States.  Not  more  than  one  such  certification  may  be 

7  transmitted  for  a  country  with  respect  to  the  same 

8  detonation,  transfer,  or  receipt  of  a  nuclear  e^losive 

9  device. 

10  (2)  Authority  to  grant  waiver. — (A)  If  the 

11  President  transmits  a  certification  to  the  Congress 

12  under  paragraph  (1),  a  joint  resolution  which  would 

13  permit  the  President  to  exercise  the  waiver  authority 

14  of  subsection  (e)  shall,  if  introduced  in  either  House 

15  within  thirty  days  of  continuous  session  after  the 

16  Congress  receives  this  certification,  be  considered  in 

17  the  Senate  in  accordance  with  subparagraph  (B). 

18  (B)  Any  joint  resolution  under  this  paragraph 

19  shall  be  considered  in  the  Senate  in  accordance  with 

20  the  provisions  of  section  601(b)  of  the  International 

2 1  Security  Assistance  and  Arms  Export  Control  Act  of 

22  1976. 

23  (C)  For  purposes  of  this  paragraph,  the  term 

24  "joint  resolution"  means  a  joint  resolution  the  mat- 

25  ter  after  the  resolving  clause  of  which  is  as  follows: 
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1  "That  the  Congress  having  received  on a  cer- 

2  tification  by  the  President  under  section  226(d)(1) 

3  of  the  Nuclear  Proliferation  Prevention  Act  of  1994 

4  with  respect  to ,  the  Congress  hereby  authorizes 

5  the  President  to  exercise  the  waiver  authority  con- 

6  tained  in  section  226(e)  of  that  Act.",  with  the  date 

7  of  receipt  of  the  certification  inserted  in  the  first 

8  blank  and  the  name  of  the  country  inserted  in  the 

9  second  blank. 

10  (e)    Waiver    Authority. — Notwithstanding    sub- 

1 1  section  (a),  if  the  Congress  enacts  a  joint  resolution  under 

12  subsection  (d),  the  President  may  waive  any  sanction 

13  which  would  otherwise  be  required  under  subsection  (a)(1) 

14  or  (2)  if  he  determines  and  certifies  in  writing  to  the 

15  Speaker  of  the  House  of  Representatives  and  the  Commit- 

16  tee  on  Foreign  Relations  of  the  Senate  that  the  imposition 

17  of  such  sanction  would  be  seriously  prejudicial  to  the 

18  achievement  of  United  States  nonproliferation  objectives 

19  or  otherwise  jeopardize  the  conmion  defense  and  security. 

20  The  President  shall  transmit  with  such  certification  a 

2 1  statement  setting  forth  the  specific  reasons  therefor. 

22  (f)   Sanctions  Relating  to  Information  and 

23  Components. — 

24  (1)  Imposition. — In  the  event  the  President  is 

25  required    to    impose    sanctions    against    a   coimtry 
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1  under  subsection  (a)(3)  or  (a)(4),  the  President  shall 

2  forthwith  so  inform  such  country  and  shall  impose 

3  the  required  sanctions  beginning  30  days  after  sub- 

4  mitting  to  the  Congress  the  report  required  by  sub- 

5  section  (a)  unless,  and  to  the  extent  that,  there  is 

6  enacted  during  the  30-day  period  a  law  prohibiting 

7  the  imposition  of  such  sanctions. 

8  (2)  Watv^R. — Notwithstanding  any  other  provi- 

9  sion  of  law,  the  sanctions  which  are  required  to  be 

10  imposed  against  a  country  under  subsection  (a)(3) 

11  or  (4)  shall  not  apply  if  the  President  determines 

1 2  and  certifies  in  writing  to  the  Committee  on  Foreign 

13  Relations  and  the  Committee  on  Governmental  Af- 

14  fairs  of  the  Senate  and  the  Conmiittee  on  Foreign 

15  Affairs  of  the  House  of  Representatives  that  the  ap- 

16  plication   of  such   sanctions   against   such   country 

17  would  have  a  serious  adverse  effect  on  vital  United 

18  States  interests.  The  President  shall  transmit  with 

19  such  certification  a  statement  setting  forth  the  spe- 

20  cific  reasons  therefor. 

21  (g)  Continuity  op  Session. — ^For  purposes  of  this 

22  section,  continuity  of  session  is  broken  only  by  an  adjoum- 

23  ment  of  the  Congress  sine  die  and  the  days  on  which  either 

24  House  of  Congress  is  not  in  session  because  of  an  adjoum- 

25  ment  of  more  than  three  days  to  a  day  certain  are  ex- 
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1  eluded  in  the  computation  of  any  period  of  time  in  which 

2  the  Congress  is  in  continuous  session. 

3  (h)  Authority  op  the  President  Not  Dele- 

4  GABLE. — The  President  may  not  delegate  or  transfer  his 

5  power,  authority,  or  discretion  to  make  or  modify  deter- 

6  minations  under  this  section. 

7  SEC.  227.  AMENDMENT  TO  THE  ARMS  EXPORT  CONTROL 

8  ACT. 

9  (a)  In  General. — The  Arms  Export  Control  Act  is 

10  amended  by  adding  at  the  end  the  following  new  chapter: 

1 1  "CHAPTER  10-NUCLEAR 

12  NONPROLIFERATION  CONTROLS 

13  "SEC.  101.  nuclear  enrichment  transfers. 

14  "(a)     PROHIBITIONS;     SAFEGUARDS    AND    MaNAGE- 

1 5  MENT. — ^Except  as  provided  in  subsection  (b)  of  this  sec- 

16  tion,  no  funds  made  available  to  carry  out  the  Foreign 

17  Assistance  Act  of  1961  or  this  Act  may  be  used  for  the 

1 8  purpose  of  pro\iding  economic  assistance  (including  assist- 

1 9  ance  under  chapter  4  of  part  11  of  the  Foreign  Assistance 

20  Act  of  1961),  providing  military  assistance  or  grant  mili- 

21  tar}'  education  and  training,  providing  assistance  under 

22  chapter  6  of  part  11  of  that  Act,  or  extending  military 

23  credits  or  making  guarantees,  to  any  country  which  the 

24  President  determines  delivers  nuclear  enrichment  equip- 

25  ment,  materials,  or  technology'  to  any  other  countrj*  on  or 
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1  after  August  4,  1977,  or  receives  such  equipment,  mate- 

2  rials,  or  technology  from  any  other  country  on  or  after 

3  August  4,  1977,  unless  before  such  delivery — 

4  "(1)  the  supplying  country  and  receiving  coun- 

5  try  have  reached  agreement  to  place  all  such  equip- 

6  ment,  materials,  or  technology,  upon  deUvery,  under 

7  multilateral  auspices  and  management  when  avail- 

8  able;  and 

9  "(2)  the  recipient  country  has  entered  into  an 

10  agreement  with  the   International  Atomic  Energy 

1 1  Agency  to  place  all  such  equipment,  materials,  tech- 

12  nology,  and  all  nuclear  fuel  and  facilities  in  such 

13  country,    under    the    safeguards    system    of    such 

14  Agency. 

15  "(b)  Certification  by  President  op  Necessity 

16  OF  Continued  Assistance;  Disapproval  by  Con- 

17  QRESS. — (1)  Notwithstanding  subsection  (a),  the  Presi- 

18  dent  may  furnish  assistance  which  would  otherwise  be  pro- 

19  hibited  under  such  subsection  if  he  determines  and  cer- 

20  tifies  in  writing  to  the  Speaker  of  the  House  of  Represent- 

2 1  atives  and  the  Committee  on  Foreign  Relations  of  the  Sen- 

22  ate  that — 

23  "(A)  the  termination  of  such  assistance  would 

24  have  a  serious  adverse  effect  on  vital  United  States 

25  interests;  and 
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1  provided  in  subsection  (b),  no  funds  made  available  to 

2  carry  out  the  Foreign  Assistance  Act  of  1961  or  this  Act 

3  may  be  used  for  the  purpose  of  providing  economic  assist- 

4  ance  (including  assistance  under  chapter  4  of  part  11  of 

5  the  Foreign  Assistance  Act  of  1961),  providing  military 

6  assistance  or  grant  military  education  and  training,  pro- 

7  viding  assistance  under  chapter  6  of  part  11  of  that  Act, 

8  or  extending  military  credits  or  making  guarantees,  to  any 

9  country  which  the  President  determines — 

10  "(1)   deUvers  nuclear  reprocessing  equipment, 

1 1  materials,  or  technology  to  any  other  country  on  or 

12  after  August  4,  1977,  or  receives  such  equipment, 

13  materials,  or  technology  fix)m  any  other  country  on 

14  or  after  August  4,  1977  (except  for  the  transfer  of 

15  reprocessing  technology  associated  with  the  inves- 

16  tigation,  under  international  evaluation  programs  in 

17  which  the  United  States  participates,  of  technologies 

18  which  are  alternatives  to  pure  plutonium  reprocess- 

19  ing),  or 

20  "(2)  is  a  non-nuclear-weapon  state  which,  on  or 

21  after  August  8,  1985,  exports  illegally  (or  attempts 

22  to  export  illegally)  from  the  United  States  any  mate- 

23  rial,  equipment,  or  technology  which  would  contrib- 

24  ute  significantly  to  the  abihty  of  such  country  to 

25  manufacture  a  nuclear  explosrve  device,  if  the  Presi- 
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1  "(B)  he  has  received  reliable  assurances  that 

2  the  country  in  question  will  not  acquire  or  develop 

3  nuclear  weapons  or  assist  other  nations  in  doing  so. 

4  Such  certification  shall  set  forth  the  reasons  supporting 

5  such  determination  in  each  particular  case. 

6  ''(2)(A)  A  certification  under  paragraph  (1)  shall 

7  take  efifect  on  the  date  0|i  which  the  certification  is  re- 

8  ceK'ed  by  the  Congress.  However,  if,  within  30  calendar 

9  days  after  receiving  this  certification,  the  Congress  enacts 

10  a  joint  resolution  stating  in  substance  that  the  Congress 

1 1  disapproves  the  furnishing  of  assistance  pursuant  to  the 

1 2  certification,  then  upon  the  enactment  of  that  resolution 

1 3  the  certification  shall  cease  to  be  effective  and  all  deliveries 

14  of  assistance  furnished  under  the  authority  of  that  certifi- 

1 5  cation  shall  be  suspended  immediately. 

16  "(B)  Any  joint  resolution  imder  this  paragraph  shall 

17  be  considered  in  the  Senate  in  accordance  with  the  provi- 

18  sions  of  section  601(b)  of  the  International  Security  As- 

19  sistance  and  Arms  Export  Control  Act  of  1976. 

20  "SEC.  102.  NUCLEAR  REPROCESSING  TRANSFERS  AND  ILLE- 

21  GAL  EXPORTS  FOR  NUCLEAR  EXPLOSIVE  DE- 

22  VICES. 

23  "(a)  Prohibitions  on  Assistance  to  Countries 

24  Lw-oL\'ED  IN  Transfer  of  Nuclear  Reprocessing 

25  EgnrMENT,  ^LvTERIALS,  or  Technology. — ^Except  as 
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1  dent  determines  that  the  material,   equipment,  or 

2  technology  was  to  be  used  by  such  country  in  the 

3  manufacture  of  a  nuclear  explosive  device. 

4  For  purposes  of  paragraph  (2),  an  export  (or  attempted 

5  export)  by  a  person  who  is  an  agent  of,  or  is  otherwise 

6  acting  on  behalf  of  or  in  the  interests  o^  a  country  shall 

7  be  considered  to  be  an  export  (or  attempted  e^ort)  by 

8  that  country. 

9  "(b)  Exception. — (1)  Notwithstanding  subsection 

10  (a),  the  President  in  any  fiscal  year  may  famish  assist- 

1 1  ance  which  would  otherwise  be  prohibited  under  that  para- 

1 2  graph  if  he  determines  and  certifies  in  writing  during  that 

1 3  fiscal  year  to  the  Speaker  of  the  House  of  Representatives 

14  and  the  Committee  on  Foreign  Relations  of  the  Senate 

1 5  that  the  termination  of  such  assistance  would  be  seriousty 

16  prejudicial  to   the   achievement  of  United  States  non- 
17  proliferation  objectives  or  would  otherwise  jeopardize  the 

18  common  defense  and  security.  The  President  shall  trans- 

19  mit  with  such  certification  a  statement  setting  forth  the 

20  specific  reasons  therefor. 

21  "(2)(A)  A  certification  under  paragraph  (1)  shall 

22  take  effect  on  the  date  on  which  the  certification  is  re- 

23  ceived  by  the  Congress.  Howe\'er,  if,  within  30  calendar 

24  daj-s  after  receiving  this  certification,  the  Congress  enacts 

25  a  joint  resolution  stating  in  substance  that  the  Congress 
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1  disapiwoves  the  furnishing  of  assistance  pursuant  to  the 

2  certification,  then  upon  the  enactment  of  that  resolution 

3  the  certification  shall  cease  to  be  effective  and  all  dehveries 

4  of  assistance  furnished  under  the  authority  of  that  certifi- 

5  cation  shall  be  suspended  immediately. 

6  "(B)  Any  joint  resolution  under  this  paragraph  shall 

7  be  considered  in  the  Senate  in  accordance  with  the  provi- 

8  sions  of  section  601(b)  of  the  International  Security  As- 

9  sistance  and  Arms  Export  Control  Act  of  1976. 

10  "SEC.  103.  DEFINITION  OF  NUCLEAR  EXPLOSIVE  DEVICE. 

1 1  "As  used  in  this  chapter,  the  term  'nuclear  explosive 

12  device'  has  the  meaning  given  that  term  in  section  231(4) 

1 3  of  the  Nuclear  Proliferation  Prevention  Act  of  1994.". 

14  (b)  Repeals. — Sections  669  and  670  of  the  Foreign 

15  Assistance  Act  of  1961  are  hereby  repealed. 

16  (c)  References  in  Law. — Any  reference  in  law  as 

17  of  the  effective  date  of  this  part  to  section  669  or  670 

18  of  the  Foreign  Assistance  Act  of  1961  shall,  on  and  after 

19  such  date,  be  deemed  to  be  a  reference  to  section  101  or 

20  102  of  the  Arms  Export  Control  Act,  or  section  226  of 

2 1  this  Act,  as  the  case  may  be. 

22  SEC.  228.  REWARD. 

23  Section  36(a)  of  the  State  Department  Basic  Au- 

24  thorities  Act  of  1956  (22  U.S.C.  2708(a))  is  amended— 
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1  (1)  by  redesignating  paragraphs   (1)   through 

2  (3)  as  subparagraphs  (A)  through  (C),  respectively; 

3  (2)  by  inserting  "(1)"  after  "(a)";  and 

4  (3)  by  adding  at  the  end  the  foDowing: 

5  "(2)  For  purposes  of  this  subsection,  the  term  'act 

6  of  international  terrorism'  includes  any  act  substantially 

7  contributing  to  the  acquisition  of  unsafeguarded  special 

8  nuclear  material  (as  defined  in  section  231(8)  of  the  Nu- 

9  clear  Proliferation  Prevention  Act  of  1994)  or  any  nuclear 

10  explosive  device  (as  defined  in  section  231(4)  of  that  Act) 

11  by  an  individual,  group,  or  non-nuclear-weapon  state  (as 

12  defined  in  section  231(5)  of  that  Act).". 

13  SEC.  229.  REPORTS. 

14  (a)  Content  op  ACDA  Annual  Report. — Section 

15  51  of  the  Arms  Control  and  Disannament  Act,  as  amend- 

16  ed  by  section  717  of  the  Foreign  Relations  Authorization 

17  Act,  Fiscal  Years  1994  and  1995,  is  amended — 

18  (1)  in  subsection  (a) — 

19  (A)  by  striking  "and"  at  the  end  of  para- 

20  graph  (5); 

21  (B)  by  striking  the  period  at  the  end  of 

22  paragraph  (6)  and  inserting  ";  and";  and 

23  (C)  by  adding  after  paragraph  (6)  the  fol- 

24  lowing  new  paragraph: 
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1  "10  a  discussion  of  any  material  noncompliance 

2  by  foreign  governments  with  their  binding  commit- 

3  ments  to  the  United  States  with  respect  to  the  pre- 

4  vention  of  the  spread  of  nuclear  explosive  devices  (as 

5  defined  in  section  231(4)  of  the  Nuclear  Prolifera- 

6  ■  tion  Prevention  Act  of  1994)  by  non-nuclear- weapon 

7  states  (as  defined  in  section  231(5)  of  that  Act)  or 

8  the  acquisition  by  such  states  of  unsafeguarded  spe- 

9  cial  nuclear  material  (as  defined  in  section  231(8)  of 

10  that  Act),  including — 

11  "(A)   a  net  assessment  of  the  aggregate 

12  military  significance  of  all  such  violations; 

13  "(B)  a  statement  of  the  compliance  policy 

14  of  the  United  States  with  respect  to  violations 

15  of  those  commitments;  and 

16  "(C)  what  actions,   if  any,  the  President 

17  has  taken  or  proposes  to  take  to  bring  any  na- 

18  tion  committing  such  a  violation  into  comph- 

19  ance  with  those  commitments.";  and 

20  (2)  by  adding  at  the  end  the  following  new  sub- 

21  section: 

22  "(c)  Reporting  Consecutive  Noncompliance. — 

23  If  the  President  in  consecutive  reports  submitted  to  the 

24  Congress  under  this  section  reports  that  any  designated 

25  nation  is  not  in  full  compliance  with  its  binding  non- 
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1  proliferation  commitments  to  the  United  States,  then  the 

2  President  shall  include  in  the  second  such  report  an  as- 

3  sessment  of  what  actions  are  necessary  to  compensate  for 

4  such  violations.". 

5  (b)  Reporting  on  Demarches. — (1)  It  is  the  sense 

6  of  the  Congress  that  the  Department  of  State  should,  in 

7  the  course  of  implementing  its  reporting  responsibilities 

8  under  section  602(c)  of  the  Nuclear  Non-Proliferation  Act 

9  of  1978,  include  a  summar}'^  of  demarches  that  the  United 

10  States  has  issued  or  received  from  foreign  governments 

1 1  with  respect  to  activities  which  are  of  significance  from 

1 2  the  proliferation  standpoint. 

13  (2)    For  purposes   of  this   section,   the   term   "de- 

14  marche"  means  any  official  communication  by  one  govem- 

15  ment  to  another,  by  written  or  oral  means,  intended  by 

16  the  originating  government  to  express — 

17  (A)  a  concern  over  a  past,  present,  or  possible 

1 8  future  action  or  activity  of  the  recipient  government, 

19  or  of  a  person  within  the  jurisdiction  of  that  govem- 
20*  ment,     contributing     to     ihe     global     spread     of 

2 1  unsafeguarded  special  nuclear  material  or  of  nuclear 

22  explosive  devices; 

23  (B)  a  request  for  the  recipient  government  to 

24  counter  such  action  or  activity;  or 
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1  (C)  both  the  concern  and  request  described  in 

2  subparagraphs  (A)  and  (B). 

3  SEC.  230.  TECHNICAL  CORRECTION. 

4  Section  133  b.  of  the  Atomic  Energy  Act  of  1954  (42 

5  U.S.C.  2160c)  is  amended  by  striking  "20  kilograms"  and 

6  inserting  "5  kilograms". 

7  SEC.  231.  DEFINITIONS. 

8  For  purposes  of  this  part — 

9  (1)  the  term  "foreign  person"  means — 

10  (A)  an  individual  who  is  not  a  citizen  of 

1 1  the  United  States  or  an  alien  admitted  for  per- 

1 2  manent  residence  to  the  United  States;  or 

13  (B)   a  corporation,   partnership,   or  other 

14  nongovernment  entity  which  is  created  or  orga- 

15  nized  under  the  laws  of  a  foreign  country  or 

16  wliich  has  its  principal  place  of  business  outside 

17  the  United  States; 

18  (2)  the  term  "goods  or  technology"  means — 

19  (A)  nuclear  materials  and  equipment  and 

20  sensitive  nuclear  technology  (as  such  terms  are 

21  defined  in  section  4  of  the  Nuclear  Non-Pro- 

22  liferation  Act  of  1978),  all  export  items  des- 

23  ignated  by  the  President  pursuant  to  section 

24  309(c)  of  the  Nuclear  Non-Proliferation  Act  of 

25  1978,  and  all  technical  assistance  requiring  au- 
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1  thorization  under  section  57  b.  of  the  Atomic 

2  Energy  Act  of  1954;  and 

3  (B)  in  the  case  of  exports  from  a  country 

4  other  than  the  United  States,   any  goods  or 

5  technology  that,  if  exported  from  the  United 

6  States,  would  be  goods  or  technology  described 

7  in  subparagraph  (A); 

8  (3)   the  term  "IAEA  safeguards'*  means  the 

9  safeguards   set  forth  in  an  agreement  between  a 

10  countr}'-  and  the  International  Atomic  Energy  Agen- 

11  cy,  as  authorized  by  Article  111(A)(5)  of  the  Statute 

12  of  the  International  Atomic  Energy  Agencjr, 

13  (4)  the  term  "nuclear  explosive  device"  means 

14  any  de^^ce,  whether  assembled  or  disassembled,  that 

15  is  designed  to  produce  an  instantaneous  release  of 

16  an  amount  of  nuclear  energy  from  special  nuclear 

17  material  that  is  greater  than  the  amount  of  energy 

18  that  would  be  released  from  the  detonation  of  one 

19  ton  of  trinitrotoluene  (TNT); 

20  (5)  the  term  "non-nuclear-weapon  state"  means 

21  any  country'  which  is  not  a  nuclear-weapon  state,  as 

22  defined  by  Article  IX  (3)  of  the  Treaty  on  the  Non- 
23  Proliferation  of  Nuclear  Weapons,  signed  at  Wash- 
24  ington.  London,  and  Moscow  on  July  1,  1968; 
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1  (6)  the  term  "special  nuclear  material"  has  the 

2  meaning  given  that  term  in  section  11  aa.  of  the 

3  Atomic  Energy  Act  of  1954  (42  U.S.C.  2014aa); 

4  (7)  the  term  "United  States  person"  means — 

5  (A)  an  individual  who  is  a  citizen  of  the 

6  United  States  or  an  alien  admitted  for  perma- 

7  nent  residence  to  the  United  States;  or 

8  (B)   a  corporation,   partnership,   or  other 

9  nongovernment  entity  which  is  not  a  foreign 

10  person;  and 

11  (8)   the  term   "unsafeguarded   special   nuclear 

12  material"  means  special  nuclear  material  which  is 

13  held  in  \iolation  of  IAEA  safeguards  or  not  subject 

14  to  IAEA  safeguards  (excluding  any  quantity  of  ma- 

15  terial  that  could,  if  it  were  exported  from  the  United 

16  States,  be  exported  under  a  general  license  issued  by 

17  the  Nuclear  Regulatx)ry  Commission). 

18  SEC.  232.  EFFECTIVE  DATE. 

19  The  pro\isions  of  this  part,  and  the  amendments 

20  made  by  tliis  part,  shall  take  effect  60  daj's  after  the  date 

2 1  of  the  enactment  of  this  Act. 
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1  PART  C- INTERNATIONAL  ATOMIC  ENERGY 

2  AGENCY 

3  SEC.  241.  BILATERAL  AND  MULTILATERAL  INITIATIVES. 

4  It  is  the  sense  of  the  Congress  that  in  order  to  main- 

5  tain  and  enhance  international  confidence  in  the  effective- 

6  ness  of  IAEA  safeguards  and  in  other  multilateral  under- 

7  takings  to  halt  the  global  proliferation  of  nuclear  weapons, 

8  the  United  States  should  seek  to  negotiate  with  other  na- 

9  tions  and  groups  of  nations,  including  the  IAEA  Board 

10  of  Governors  and  the  Nuclear  Suppliers  Group,  to — 

11  (1)  build  international  support  for  the  principle 

12  that  nuclear  supply  relationships  must  require  pur- 

13  chasing  nations  to  agree  to  full-scope  international 

14  safeguards: 

15  (2)  encourage  each  nuclear- weapon  state  within 

16  the   meaning  of  the   Treaty  to  undertake  a  com- 

17  prehensive  re^^ew  of  its  own  procedures  for  declas- 

18  sif\ing  information  relating  to  the  design  or  produc- 

19  tion  of  nuclear  explosive  de\ices  and  to  investigate 

20  any  measures  that  would  reduce  the  risk  of  such  in- 

21  formation  contributing  to  nuclear  weapons  prolifera- 

22  tion; 

23  (3)  encourage  the  deferral  of  efforts  to  produce 

24  weapons-grade  nuclear  material  for  large-scale  eom- 

25  meivial  uses  until  such  time  as  safeguards  are  devel- 

26  «»ped  that  can  detect,  on  a  timely  and  reliable  basis, 
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1  the  diversion  of  significant  quantities  of  such  mate- 

2  rial  for  nuclear  explosive  purposes; 

3  (4)  pursue  greater  financial  support  for  the  im- 

4  plementation  and  improvement  of  safeguards  from 

5  all  IAEA  member  nations  with  significant  nuclear 

6  programs,  particularly  fi"om  those  nations  that  are 

7  currently  using  or  planning  to  use  weapons-grade 

8  nuclear  material  for  commercial  purposes; 

9  (5)  arrange  for  the  timely  pajTnent  of  annual  fi- 

10  nanciaJ  contributions  by  all  members  of  the  IAEA, 

1 1  including  the  United  States; 

12  (6)  pursue  the  ehmination  of  international  com- 

1 3  meree  in  highly  enriched  uranium  for  use  in  research 

14  reactors  wliile  encouraging  multilateral  cooperation 

15  to  develop  and  to  use  low-enriched  alternative  nu- 

16  clear  fuels; 

17  (7)  oppose  efforts  by  non-nuclear-weapon  states 

18  to  develop  or  use  unsafeguarded  nuclear  fuels  for 

1 9  purposes  of  naval  propulsion; 

20  (8)  pursue  an  international  open  skies  arrange- 

21  ment  that  would  authorize  the  IAEA  to  operate  sur- 

22  veillance  aircraft  and  would  facilitate  IAEA  access 

23  to  satellite   information  for  safeguards  verification 

24  purposes: 
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1  (9)  develop  an  institutional  means  for  IAEA 

2  member  nations  to  share  intelligence  material  with 

3  the  IAEA  on  possible  safeguards  violations  without 

4  compromising     national     security     or     intelligence 

5  sources  or  methods; 

6  (10)  require  any  exporter  of  a  sensitive  nuclear 

7  fiacihty  or  sensitive  nuclear  technology  to  a  non-nu- 

8  clear-weapon  state  to  notify  the  IAEA  prior  to  ex- 

9  port  and  to  require  safeguards  over  that  facility  or 

10  technology,  regardless  of  its  destination;  and 

11  (11)  seek  agreement  among  the  parties  to  the 

12  Treaty  to  apply  IAEA  safeguards  in  perpetuity  and 

13  to  estabhsh  new  limits  on  the  right  to  withdraw  fix)m 

14  the  Treaty. 

15  SEC.  242.  IAEA  INTERNAL  REFORMS. 

16  In  order  to  promote  the  early  adoption  of  reforms  in 

17  the  implementation  of  the  safeguards  responsibiUties  of 

18  the  IAEA,  the  Congress  urges  the  President  to  negotiate 

19  \^ith  other  nations  and  groups  of  nations,  including  the 

20  L\EA  Board  of  Governors  and  the  Nuclear  Suppliers 

21  Group,  to^ 

22  (1)  improve  the  access  of  the  IAEA  within  nu- 

23  clear  facilities  that  are  capable  of  producing,  proc- 

24  essing,  or  fabricating  special  nuclear  material  suit- 

25  able  for  use  in  a  nuclear  explosive  de\'ice; 
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1  (2)  (A)  facilitate  the  IAEA's  efforts  to  meet  and 

2  to  maintain  its  own  goals  for  detecting  the  diversion 

3  of  nuclear  materials  and  equipment,  giving  particu- 

4  lar  attention  to  facilities  in  which  there  are  bulk 

5  quantities  of  plutonium;  and 

6  (B)  if  it  is  not  technically  feasible  for  the  IAEA 

7  to  meet  those  detection  goals  in  a  particular  feujiUty, 

8  require  the  IAEA  to  declare  pubhcly  that  it  is  un- 

9  able  to  do  so; 

10  (3)  enable  the  IAEA  to  issue  fines  for  violations 

1 1  of  safeguards  procedures,  to  pay  rewards  for  infor- 

12  mation  on  possible  safeguards  violations,  and  to  es- 

13  tablish  a  'hot  line'  for  the  reporting  of  such  \iola- 

14  tions  and  other  illicit  uses  of  weapons-grade  nuclear 

15  material; 

16  (4)  establish  safeguards  at  facihties  engaged  in 

17  the  manufacture  of  equipment  or  material  that  is  es- 

18  pecially  designated  or  prepared  for  the  processing, 

19  use,  or  production  of  special  fissionable  material  or, 

20  in  the  case  of  non-nuclear-weapon  states,  of  any  nu- 

21  clear  explosive  de\ice; 

22  (5)  estabUsh  safeguards  over  nuclear  research 

23  and  development  activities  and  facilities; 

24  (6)  implement  special  inspections  of  undeclared 

25  nuclear  facilities,  as  pro^^ded  for  under  existing  safe- 
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1  -        guards  procedures,  and  seek  authority  for  the  IAEA 

2  to  conduct  challenge  inspections  on  demand  at  sus- 

3  pected  nuclear  sites; 

4  (7)  expand  the  scope  of  safeguards  to  include 

5  tritium,   uranium  concentrates,   and  nuclear  waste 

6  containing  special  fissionable  material,  and  increase 

7  the  scope  of  such  safeguards  on  heavy  water; 

8  (8)  revise  downward  the  IAEA's  official  mini- 

9  mum    amounts    of    nuclear    material    ("significant 

10  quantity")  needed  to  make  a  nuclear  e^losive  device 

1 1  and  establish  these  amounts  as  national  rather  than 

1 2  facilitj^  standards; 

13  (9)  expand  the  use  of  ftdl-time  ref^ident  IAEA 

14  inspectors  at  sensitive  fuel  cycle  facihties; 

15  (10)  promote  the  use  of  near  real  time  material 

16  accountancy  in  the  conduct  of  safeguards  at  faeili- 

17  ties  that  use,  produce,  or  store  significant  quantities 

18  of  special  fissionable  material; 

19  (11)  develop  with  other  IAEA  member  nations 

20  an  agreement  on  procedures  to  e:q)edite  approvals  of 

2 1  \isa  applications  by  IAEA  inspectors; 

22  (12)   provide   the  IAEA  the  additional  funds, 

23  technical  assistance,  and  political  support  necessary 

24  to  carr}'  out  the  goals  set  forth  in  this  subsection; 

25  and 
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1  (13)  make  public  the  annual  safeguards  imple- 

2  mentation  report  of  the  IAEA,  establishing  a  public 

3  registry  of  commodities  in  international  nuclear  com- 

4  merce,  including  dual-use  goods,  and  creating  a  pub- 

5  lie  repository  of  current  nuclear  trade  control  laws, 

6  agreements,  regulations,  and  enforcement  and  judi- 

7  cial  actions  by  IAEA  member  nations. 

8  SEC.  243.  REPORTING  REQUIREMENT. 

9  (a)  Report  Required. — The  President  shall,  in  the 

10  report  required  by  section  601(a)  of  the  Nuclear  Non-Pro- 

1 1  liferation  Act  of  1978,  describe — 

12  (1)  the  steps  he  has  taken  to  implement  sec- 

13  tions  241  and  242,  and 

14  (2)  the  progress  that  has  been  made  and  the 

15  obstacles  that  have  been  encountered  in  seeking  to 

16  meet  the  objectives  set  forth  in  sections  241  and 

17  242. 

18  (b)   Contents   op  Report. — Each  report  under 

1 9  paragraph  ( 1 )  shaU  describe — 

20  (1)  the  bilateral  and  multilateral  initiatives  that 

21  the  President  has  taken  during  the  period  since  the 

22  enactment  of  this  Act  in  pursuit  of  each  of  the  ob- 

23  jectives  set  forth  in  sections  241  and  242; 

24  (2)  any  obstacles  that  have  been  encountered  in 

25  the  pursuit  of  those  initiatives; 
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1  (3)   any  additional  initiatives  that  have  been 

2  proposed  by  other  countries  or  international  organi- 

3  zations  to  strengthen  the  implementation  of  IAEA 

4  safeguards; 

5  (4)  all  activities  of  the  Federal  Grovemment  in 

6  support  of  the  objectives  set  forth  in  sections  241 

7  and  242; 

8  (5)  any  recommendations  of  the  President  on 

9  additional  measures  to  enhance  the  effectiveness  of 

10  IAEA  safeguards;  and 

11  (6)  any  initiatives  that  the  President  plans  to 

12  take  in  support  of  each  of  the  objectives  set  forth  in 

13  sections  241  and  242. 

14  SEC.  244.  DEFINITIONS. 

15  As  used  in  this  part — 

16  (1)  the  term  "highly  enriched  uranium"  means 

17  uranium  enriched  to  20  percent  or  more  in  the  iso- 

18  tope  U-235; 

19  (2)  the  term  "IAEA"  means  the  International 

20  Atomic  Energy  Agency; 

21  (3)  the  term  "near  real  time  material  account- 

22  aiic\'"  means  a  method  of  accounting  for  the  loca- 

23  tion,  quantity',  and  disposition  of  special  fissionable 

24  material  at  facilities  tliat  store  or  process  such  mate- 

25  rial,  in  wliicli  verification  of  peaceful  use  is  continu- 
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1  ously  achieved  by  means  of  frequent  physical  inven- 

2  tones  and  the  use  of  in-process  instrumentation; 

3  (4)  the  term  "special  fissionable  material"  has 

4  the  meaning  given  that  term  by  Article  XX(1)  of  the 

5  Statute  of  the  International  Atomic  Energy  Agency, 

6  done  at  the  Headquarters  of  the  United  Nations  on 

7  October  26,  1956; 

8  (5)  the  term  "the  Treaty"  means  the  Treaty  on 

9  the  Non-Proliferation  of  Nuclear  Weapons,  signed  at 

10  Wasliington,  London,  and  Moscow  on  July  1,  1968; 

11  and 

12  (6)   the  terms   "IAEA  safeguards",   "non-nu- 

13  clear-weapon  state",  "nuclear  explosive  device",  and 

14  "special  nuclear  material"  have  the  meanings  given 

15  those  terms  in  section  231  of  this  Act. 

16  PART  D- REPEAL  OF  DUPLICATIVE  PROVISIONS 

17  SEC.  251.  REPEAL, 

18  Effective  60  da\'s  after  the  date  of  the  enactment  of 

19  this  Act— 

20  (1)  title  Vm  of  the  Foreign  Relations  Author- 

21  ization    Act,    Fiscal    Years    1994    and    1995,    the 

22  amendments  made  by  that  title,  and  the  items  relat- 

23  ing  to  such  title  in  the  table  of  contents  of  that  Act, 

24  are  repealed;  and 
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1  (2)  with  respect  to  any  pro\'isions  of  law  re- 

2  pealed  by  title  Vm  of  that  Act,  such  title  shall  be 

3  deemed  not  to  have  been  enacted. 


/ 
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HARRY  JOHNSTON.  M.C. 

STATEMENT  ON  THE  EXPORT  ADMINISTRATION  ACT 

FOR  THE  COMMITTEE  ON  FOREIGN  AFFAIRS 


MR  CHAIRMAN: 

TODAY.    WE  MUST  HNALLY  RECOGNIZE  THAT  THE  SECURITY 
APPARATUS  OF  THE  COLD  WAR  IS  OBSOLETE  AND  REFORM  IS  NEEDED  TO 
CREATE  A  NEW  SECURITY  STRUCTURE  TO  RESPOND  TO  NEW  DEMANDS. 
PUT  SIMPLY.  THE  GOAL  IS  TO  BUILD  HIGHER  FENCES  AROUND  BETTER 
TARGETS.     WE  MUST  ENCOURAGE  TRADE   BETWEEN  RESPONSIBLE  ALUES 
WHILE  DEVOTING  OUR  SECURITY  RESOURCES  TO  CONTAIN  A  DIVERSE  GROUP 
OF  NATIONAL  AND  INDUSTRIAL  ADVERSARIES.  \ 

I  THINK  WE  HAVE  ALL  LEARNED  THAT  UNILATERAL  CONTROLS  ARE 
HIGHLY  INEFFECTIVE  AND  UNFAIRLY  PUNISH  U.S.  INDUSTRY.    TODAY.  WE 
MUST  BEGIN  THE  PROCESS  OF  BUILDING  A  NEW  SET  OF  MULTILATERAL 
CONTROLS  TO  PROTECT  OUR  NATIONAL  SECURITY  INTERESTS  WHILE 
RELEASING  U.S.  EXPORTS  FROM  A  BUREAUCRATIC  UCENSING  STRANGLE. 
MR   CHAIRMAN.  YOUR  BILL  MAKES  A  CLEAR  BREAK  FROM  THE  PAST  AND 
SETS  A  NEW  COURSE  FOR  THE  FUTURE.    1  COMMEND  YOU  FOR  A  JOB  WELL 
DONE. 

.MR   CHAIRMAN.  I  WOULD  ALSO  LIKE  TO  THANK  YOU  FOR  ADDRESSING 
A  CONCERN  MOST  IMPORTANT  TO  ME:  COMMODITY  JURISDICTION     AS  YOU 
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KNOW.  IN  1990  WE  FOUGHT  HARD  TO  PRODUCE  A  COMPROMISE  IN  THE 
FOREIGN  AFFAIRS  COMMITTEE  AND  WITH  THE  SENATE.    IN  THE  1990  AND  1992 
CONFERENCE  REPORTS,  WE  INCLUDED  LANGUAGE  TO  DEFINE  A  CLEAR 
METHOD  OF  DISTINGUISHING  DUAL-USE  TECHNOLOGY  CONTROLLED  BY  THE 
DEPARTMENT  OF  COMMERCE  FROM  MUNITIONS  TECHNOLOGY  CONTROLLED 
BY  THE  STATE  DEPARTMENT.    WE  ALSO  SET   OUT  A  PROCESS  FOR  RESOLVING 
INTER-DEPARTMENTAL  DISPUTES. 

MR.  CHAIRMAN.  I  THANK  YOU  FOR  INCLUDING  THESE  IMPORTANT 
PROVISIONS  IN  YOUR  COMMITTEE  MARK.  I  APPRECL\TE  YOUR  HELP  IN  SEEING 
THAT  THE  HARD  FOUGHT  COMPROMISE  OF  1990  BECOMES  LAW  IN  1994. 
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Representative  Don  Edwards  (D-CA) 

Statement  on  the  Omnibus  Export  Administration  Act  of  1994 

May  18,  1994 

Mr.  Chairman: 

American  economic  competitiveness  and  national  security  are  not 
mutually  exclusive.   I  commend  you,  Mr.  Chairman,  as  well  as  Mr. 
Gejdenson  and  Mr.  Roth,  for  your  hard  work  in  crafting  the  Export 
Administration  Act  legislation  before  the  Committee  today.   This 
bill  recognizes  that,  in  many  cases,  security  and  economic 
objectives  reinforce  each  other. 

This  overhaul  of  the  Export  Administration  Act  is  desperately 
needed.   It  will  bring  U.S.  export  controls,  which  were  drafted 
during  the  Cold  War,  in  line  with  new  global  realities.   This  is 
not  simply  fine  tuning  of  a  broken  system,  it  is  structural 
reform. 

If  enacted,  this  legislation  will  focus  export  controls  on  real 
threats  and  achievable  objectives.   I  know  it  is  important  to  the 
members  of  this  Committee,  as  it  is  to  all  Americans,  that  our 
valuable  resources  not  be  wasted  pursuing  unattainable  goals. 
EAA  reform  will  build  higher  and  stronger  fences  to  restrict  the 
export  of  goods  or  technologies  that  are  truly  dangerous.   It 
would  facilitate  the  licensing  of  exports  that  do  not  threaten 
United  States  security.   It  would  not  attempt  to  control  the 
uncontrollable. 

The  Clinton  Administration  is  to  be  commended  for  the  many 
improvements  made  in  this  regard  over  the  past  year.   I  note 
favorably  the  decision  to  raise  the  computer  export  control 
threshold,  the  creation  of  a  new  GLX  license  and  the  findings  of 
the  Trade  Promotion  Coordinating  Committee.   However,  we  should 
not  depend  on  executive  acumen  or  magnanimity.   Congress  has  an 
oversight  responsibility  that  cannot  be  neglected. 

The  Committee  reached  out  to  the  federal  agencies  to  settle 
differences  before  this  mark  up.   Intransigence  on  behalf  of  the 
executive  branch  has  forced  us  to  consider  a  bill  without  a 
negotiating  partner  on  the  other  side  of  the  table.   Ironically, 
although  this  EAA  rewrite  strengthens  Congress'  role,  it 
preserves  administrative  flexibility  and  discretion  which,  we  can 
all  agree,  are  necessary  for  the  conduct  of  diplomacy. 

This  bill  does  not  withdraw  the  President's  authority  to  act 
unilaterally  when  necessary,  but  ties  that  authority  to 
incentives  for  other  countries  to  participate  in  multilateral 
export  control  regimes.   Multilateralism  and  transparency  promote 
international  stability  and  make  for  more  effective  policy. 

This  legislation  includes  several  sector-specific  provisions  that 
are  essential  elements  of  EAA  reform.   One  provision,  which  I 
introduced  as  free-standing  legislation  that  was  incorporated  by 
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Economic  Policy  Subcommittee  Chairman  Gejdenson  into  the 
Subcommittee  print,  would  require  an  annual  prospective  study  of 
computer  export  controls.   It  would  eliminate  the  lag  between  our 
policies  and  technological  realities  by  requiring  the 
administration  to  identify  the  purposes  of  controls  and  evaluate 
how  effective  we  have  been  and  will  be  in  reaching  those  goals. 
Because  computer  technology  evolves  and  propagates  so  quickly,  we 
must  realize  that  futile  control  exercises  detract  from  tasks 
that  further  U.S.  non-proliferation  objectives. 

Similarly,  export  controls  on  generally  available  software  and 
hardware  with  encryption  capabilities  must  be  lifted,  as  would  be 
done  by  this  bill.   The  unfounded  fear  that  the  U.S.  government 
will  not  be  able  to  eavesdrop  on  global  electronic  communications 
could  potentially  devastate  one  of  the  most  productive  sectors  of 
our  civilian  economy. 

Encrypted  products,  which  do  not  materially  contribute  to 
proliferation,  can  be  easily  obtained  at  any  retail  software 
outlet,  through  mail-order  catalogs  or  over  the  internet.   An 
export  ban  is  merely  a  vain  attempt  to  restrain  technological 
development.   Unless  we  lift  the  ban  on  encryption  exports,  we 
will  feed  foreign  competitors  without  preventing  anyone  from 
acquiring  encryption  technology. 

I  would  also  like  to  call  attention  to  an  issue  that  needs  to  be 
addressed  within  the  context  of  Export  Administration  Act  reform. 
I  am  concerned  about  the  issue  of  commodity  jurisdiction  between 
the  Commerce  and  State  Departments  and  their  administration  of 
their  respective  control  lists. 

As  you  know,  the  Commerce  Department  administers  the  Commodity 
Control  List  (CCL) ,  which  governs  export  controls  over  dual  use 
products  and  technologies,  while  the  State  Department  administers 
the  Munitions  List,  which  deals  with  products  and  technologies 
that  are  controlled  because  they  are  essentially  military  in 
their  applications.   Items  may  very  well  begin  their  useful  life 
being  controlled  on  the  Munitions  List  but  then  develop  into 
products  with  commercial  applications  and  be  switched  to  the  CCL 
for  control  purposes.   This  switch  of  jurisdiction  is 
particularly  important  now  as  we  attempt  to  convert  defense 
industries  into  commercial  industries.   Such  conversion  is 
vitally  important  to  my  state  of  California.   Unfortunately,  what 
is  supposed  to  happen  in  theory  does  not  always  happen  in 
practice. 

A  number  of  ccrmpanies  have  experienced  difficulties  making  the 
transition  from  the  Munitions  List  to  the  CCL  despite  the  fact 
that  they  have  become  essentially  civilian  dual-use  products 
which  rightfully  belong  under  the  Commerce  Department's 
jurisdiction.   I  am  aware  of  one  particular  case  where  a 
California  company's  product  has  gone  from  being  a  military 
product  to  one  in  which  almost  two  out  of  three  of  its  sales  are 
now  civilian.   Nonetheless,  the  State  Department's  Office  of 
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/ense  Trade  has  repeatedly  retMsea  t©  allow  reclassification  of 
^ne  product,  or  even  to  consider  guidelines  where  certain  product 
lines  could  be  retained  under  State  jurisdiction  while  others, 
with  entirely  civilian  applications  would  be  switched  to  the 
Commerce  Department's  jurisdiction. 

Mr.  Chairman,  I  do  not  believe  this  is  what  the  Congress  intended 
when  it  drafted  the  Export  Administration  Act,  and  I  commend  you 
on  your  modifications  of  the  Commodity  Jurisdiction  section  of 
this  legislation.   Nonetheless,  I  believe  that  we  need  to  go 
further  and  send  a  very  strong  message  to  the  State  Department 
that  items  which  are  essentially  and  principally  commercial 
belong  under  the  jurisdiction  of  Commerce.   If  State  will  simply 
follow  the  guidelines  in  their  own  regulations,  these  problems 
need  never  arise. 

Mr.  Chairman,  my  staff  has  suggested  language  to  be  included  in 
the  Report  to  accompany  this  bill  that  would  communicate  that 
message  to  the  State  Department.   I  would  like  the  opportunity  to 
work  with  you  to  craft  that  section  of  the  Report. 

Our  policies  must  conform  to  modern-day  international  political 
and  economic  circumstances.   If  we  report  this  bill  favorably  to 
the  whole  House,  we  will  be  one  step  closer  to  better  utilizing 
our  resources,  asserting  our  legitimate  Congressional  oversight 
role  and  promoting  multilateral  cooperation  and  transparency. 

This  Export  Administration  Act  rewrite  that  you,  Mr.  Gejdenson 
and  Mr.  Roth  have  carefully  crafted,  promotes  both  our  economic 
and  security  interests.   I  support  the  bill,  oppose  amendments 
that  dilute  or  are  contrary  to  the  thrust  of  the  legislation  and 
urge  my  colleagues  to  do  the  same. 
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Mr.  Chairman,  the  Export  Administration  Act  is  one  of  the 
most  important  pieces  of  legislation  this  Committee  considers. 
It  sets  out  how  the  United  States  governs  the  flow  of  commodities 
and  technology  from  this  country  to  the  rest  of  the  world. 

— It  must  balance  between  the  imperative  to  export,  so  vital 
to  our  nation's  economic  health,  and  the  imperative  to  control 
the  technology  for  weapons  of  mass  destruction  and  threatening 
military  capabilities,  so  vital  to  protect  our  national  security, 
and  that  of  our  friends  and  allies. 

— The  bill  we  mark  up  today  addresses  that  balance.   Very 
frankly,  it  is  not  yet,  in  my  judgment,  in  a  final  form  that  I 
would  feel  comfortable  supporting.   It  is  instead,  a  work  in 
progress,  and  it  is  in  that  light  that  I  will  vote  in  favor  of 

the  bill. 

— Over  the  last  several  weeks  since  it  emerged  from 
subcommittee,   the  bill  has  changed  substantially  to  accomodate 
the  concerns  that  I  and  others  expressed  to  help  assure  that 
exports  of  dual  use  commodities  or  technology  from  the  United 
States  would  not  contribute  to  programs  of  weapons  of  mass 
destruction  or  threatening  military  capabilities. 

— The  bill  originally  restricted,  for  example,  only  the 
export  of  items  that  would  make  a  "direct,  substantial,  and 
material  contribution"  to  the  capability  to  produce  weapons  of 
mass  destruction  or  to  the  military  potential  of  individual 
countries.   I  believed  that  that  was  too  high  a  standard.   The 
bill  now  reads  "a  direct  and  significant"  contribution. 

— As  much  as  any  Member  of  this  Committee,  I  believe 
that  export  controls  are  most  effective  when  implemented 
multilaterally .   Yet  I  recognize  that  obtaining  multilateral 
controls  requires  US  leadership,  often  by  example,  with  the  US 
acting  unilaterally.   The  bill  now  recognizes  this  by  stating, 
"The  need  to  lead  the  international  community  or  overriding 
national  security  or  foreign  policy  interests  may  justify 
unilateral  controls  in  specific  cases." 

— In  addition,  where  once  this  bill  required 
affirmative  Congressional  action  to  keep  unilateral  controls  in 
effect  beyond  six  months,  it  now  requires  affirmative 
Congressional  action  to  remove  the  controls.   I  believe  this 
strikes  the  proper  balance  between  Executive  and  Legislative 
authorities. 

— Originally,  this  bill  called  for  the  Secretary  of 
Ccr.r.erce  to  review  annually  all  controlled  commodities  and 
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technology  and  to  justify  the  inclusion  of  each  item  on  the 
controlled  list,  to  remove  items,  and  to  change  the 
specifications  of  items  on  the  list.   Nowhere  was  he  to  consider 
what  might  be  needed  to  be  added  to  the  list.   Now,  such 
consideration  will  be  part  of  this  annual  review. 

— I  was  also  concerned  about  the  reexport  of  US 
commodities  and  technologies  that  could  contribute  to  other 
countries'  military  programs  or  capabilities  to  produce  weapons 
of  mass  destruction.   I  will  offer  report  language  to  make  clear 
that  the  bill's  intent  is  to  ensure  that  this  doesn't  happen. 

— These  and  several  other  concerns  have  been  addressed,  and 
I  want  to  commend  Mr.  Gejdenson  and  Mr.  Roth  for  their  openness 
and  willingness  to  do  so.   I  intend  to  continue  to  work  closely 
with  them  to  address  remaining  issues,  such  as  assuring 
transparency  in  the  licensing  process  within  the  Executive 
Branch,  and  providing  adeguate,  yet  tight,  time  frames  for 
licensing  decisions;  finding  a  solution  to  the  problem  of  the 
export  of  encryption  devices;  and  dealing  effectively  with  the 
problem  of  foreign  availability  and  enhancing  the  effectiveness 
of  multilateral  export  control  regimes. 

— With  a  view,  therefore,  that  this  bill  has  already  made 
significant  changes  but  is  still  a  work  in  progress,  I  will  vote 
to  push  that  process  forward  by  voting  in  favor  of  this  draft. 
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